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{The following biographical sketch of Chief Justice Ellsworth, was published in 
several periodicals many years ago, and is now republished by consent.] 


THERE is in every community a certain natural aristocracy, 
whose members, by the power of native talents, fashion to 
their own model the character of the society around them. 
Their individual influence may oftentimes be scarcely percep- 
tible, but their aggregate weight is at length always felt, and 
they leave the strong impression of their own peculiar genius 
indelib'y stamped upon the character of the age and nation. 
These master-spirits of the times may be divided into three 
great classes, the characteristic features of which are sometimes 
blended in an individual, but in the main very strongly dis- 
tinguish them from cach other. First, may be ranked those 
whose genius is kindled by the divine enthusiasm of poetry 
and eloquence, and who are largely endowed with a facility 
of selecting and combining lofty or pleasing images, and with 
that creative fancy which embodies and animates them; facul- 
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ties, which, displayed in various modes, and evolved in dif- 
ferent degrees, by exercise and cultivation, are the sources of 
all that adorns, and much which gladdens life. 

Distinct from these may be placed the men of theory and 
abstraction—the discoverers and the teachers of high truth and 
general principles; and lastly, those born for the management 
of affairs, and formed by nature for the bustle and the contests 
of active life, who without waiting for the gradual formation 
of particular habit by the slow process of education or of prac 
tice, assimilate themselves at once to their station, and dis- 
charge whatever duties may be imposed on them with as much 
ability as if their whole lives had been spent in the minutest 
details of that single employment. This last appears to have 
been the most usual form in which American genius has 
hitherto displayed itself. We may as yet say of our country, 
with regard to Europe, what Cicero has observed of his own, 
in comparison with Greece, that we must look ¢hither for 
models of literary excellence—at home, for examples of active 
virtue— Ut virlulis a nostris, sic doctrine sunt ab illis 
exempla repetenda. 

Fisher Ames, indeed, seems to have possessed a genius 
partaking equally of many of the most brilliant qualities of 
the first and second order, and Alexander Hamilton was 
equally distinguished for the peculiar talents of the second 
and third classes. The subject of the present biographical 
sketch, purely American in all his habits of life, and the 
whole cast of his mind, may be considered as no unfit repre- 
sentative of our general national character. With no one 
quality in common with the poet, and partaking little of the 
character of the speculative philosopher, he may be placed, 
if not at the head, certainly among the very first of the men 
formed for the able discharge of great duties in the most 
arduous and diversified scenes of active life. 

Oxiver Exvtsworrs was born at Windsor, a village in the 
interior of Connecticut, April 29th, 1745, of respectable but 
not very wealthy parents. He was brought up in the sim- 
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ple, regular, and frugal mode of life which at that time uni- 
versally prevailed throughout the province, and which is still, 
although in a less degree, a striking characteristic of the do- 
mestic manners of Connecticut. 

The state of manners and of education in New England, 
about this period, was, perhaps, of all others, the best calcu- 
lated to rear up men fitted to struggle through the toils, the 
difficulties, and the dangers of a great revolution, without en- 
dangering the safety of those republican institutions for which 
they contended, either by turbulent violence, or unprincipled 
ambition. A greater proportion of the whole population of 
the country had received a liberal education, than was pro- 
bably the case in any other part of the civilized world. Thus, 
in addition to the number of men, not, indeed, profoundly 
learned, but competently instructed for any ordinary purpose 
of active life, a great mass of general information was diffused, 
and a universal activity of mind excited, throughout the whole 
community. The bigotry and fanaticism which occasionally 
disgraced the elder puritan settlers had died away; much, too, 
of their rigid virtue and high-toned principle had gradually 
decayed with them; but enough was left to keep up a very 
general regard to moral and religious character, and an habit- 
ual reference to principle, in the conduct and opinions of the 
great body ofthe people. Above all, the peculiar state of the 
country, which had just emerged from the hardships of a new 
and half-peopled colony, while it excluded most of the luxu- 
ries and many of the refinements of civilized life, had a strong 
tendency to train up the youth in those habits of simplicity 
and privation, of personal independence, and of constant ac- 
tivity of mind and body, which—however ill the parallel may 
accord with the magnificent illusions of classical prejudice— 
in fact constituted the most essential part of that education 
which formed the heroes and patriots of republican antiquity. 
Sanctos illis, horrida, mores—tradidit domus, ac veteres 
imitata Sabinas. 

In this state of society was Mr. Ellsworth’s character first 
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formed, and the early impressions of his youth may be traced 
through the whole uniform tenor of his public and private life. 
His youth was passed alternately in agricultural labours, and 
in the elementary studies of a liberal education. At the age 
of seventeen he entered Yale College, but after some residence 
there, in consequence of some boyish disgust or irregularity, 
he removed to Princeton, where he completed his academic 
course, and received the degree of A. B. in 1766. 

His standing as a student was sufficiently respectable; but 
he is said to have been much more remarkable for his shrewd- 
ness and adroit management in all the little politics of the col- 
lege, than for any uncommon proficiency in science or litera- 
ture. Within two or three years after his leaving college, he 
was admitted to the bar in Connecticut, and commenced the 
practice of his profession in the county of Hartford. The juris- 
prudence of Connecticut, after a long period of darkness and 
uncertainty, had, a very short time before Mr. Ellsworth’s 
entrance upon professional life, assumed a regular form. 

The common law, after overcoming many doubts, and 
some strenuous opposition,' was fully received; a regular 
mode of practice, not very formal, but sufficiently accurate for 
every ordinary purpose, was now settled; and the decisions of 
lord Mansfield, and the other great English judges, who had 
introduced light and order into the scholastic refinements and 
nice technical distinctions of the ancient law, and gradually 
adapted it to the necessities of an enlightened age and a com- 
mercial people, were at length familiarly cited at the Connec- 
ticut bar. This amelioration of the legal system was accom- 
panied or preceded by a corresponding improvement in lite- 
rature and taste, and public speakers and advocates found 
themselves compelled to pay much greater attention to cor- 
rectness, and even elegance of language, than the public taste 
had ever befere required. With this era of legal and intel- 
lectual light Mr. Ellsworth commenced his professional career. 


* See Root’s Reports, preface. 
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He had not laid a very deep foundation either of general 
or of professional learning; but the native vigour of his mind 
supplied every deficiency; the rapidity of his conceptions 
made up for the want of previous knowledge; the diligent 
study of the cases which arose in actual business, stored his 
mind with principles; whatever was thus acquired was firmly 
rooted in his memory; and thus, as he became eminent, he 
grew learned. The whole powers of his mind were applied, 
with unremitted attention to the business of his profession, 
and those public duties in which he was occasionally engaged. 
Capable of great application, and constitutionally full of 
ardour, he pursued every object to which he applied himself 
with a strong and constant interest which never suffered his 
mind to flag or grow torpid with listless indolence. But his 
ardour was always under the guidance of sober reason. His 
cold and colourless imagination never led him astray from the 
realities of life to wanton in the gay visions of fancy; and his 
attention was seldom distracted by that general literary curi- 
osity which so often beguiles the man of genius away from 
his destined pursuit, to waste his powers in studies of no im- 
mediate personal utility. At the same time his unblemished 
character, his uniform prudence and regularity of conduct, 
acquired him the general confidence and respect of his fellow 
citizens—a people in a remarkeble degree attentive to all the 
decorum and decencies of civilized life. He very soon rose 
into high reputation and lucrative practice; and before he had 
been long at the bar, received the appointment of state’s at- 
torney for the district of Hartford, an office at that time of 
very considerable emolument. This he continued to hold 
during the greater part of the revolutionary war. From the 
very commencement of that contest he declared himself reso- 
lutely on the side of his country; and on two or three occa- 
sions, when Connecticut was harassed by the incursions of the 
enemy, went out with the militia of his county into actual ser- 
vice, more, however, for the sake of example, than from any 
particular inclination to military life. For several sessions in 
22" 
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the years immediately preceding the declaration of indepen- 
dence, he represented the town in which he resided in the 
general assembly of the state, with great reputation, and took 
a large share, not only in the ordinary business of the house, 
but also in all those public acts and declarations which were 
called forth by the peculiar circumstances of the times. About 
the commencement of the war he presided for a short time at 
the pay-table, as it was called, or office of public account of 
the state of Connecticut. 

There is no more remarkable peculiarity in that curious sys- 
tem of political customs and unwritten law, which constitutes 
what has been quaintly termed the sleady habits of Connec- 
ticut, than the regular probation through which the public 
men of that state are invariably obliged to pass before they 
can rise to the more important ollices of the government. The 
political history of Connecticut is probably without a single 
instance of those sudden elevations, so frequent in several of 
the Jarger states of the union, of persons raised at once from 
obscurity, and, without being known, even by reputation, to 
the great body of the people, carried on by the mere force of 
party, to the highest honours of the state. In Connecticut, 
no superiority of talents or combination of fortunate circum- 
stances, still less the arrangements of political dexterity, can 
ever procure for the aspiring young politician a full dispensa- 
tion from these preliminary services. He must always, for a 
certain time, be held up to public examination, and is then 
suffered to pass step by step, through the different gradations 
of office. It is true, that when he has once fairly ascended to 
a certain height on this ladder of promotion, it must be owing 
to some deficiency of character or of mind, if he does not con- 
tinue to mount. As soon as a vacancy occurs above him, the 
crowd of active and aspiring men below, pushes him on al- 
most without his own agency to make room in his turn for 
another. The progress may be indeed more or less rapid 
according to the character and popularity of the individual; 
but whatever is gained is certuin, and the ascent, though 
sometimes slow, is sure. 
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Mr. Ellsworth was now fairly entered upon this career, 
and with a character and talents so admirably adapted to the 
state of society around him, he was enabled, without trick or 
artifice or the sacrifice of principle, to take at the flood that 
tide which leads to fortune. 

In 1777, he was chosen a delegate to the congress of the 
United States, in which body he continued to hold his seat 
for nearly three years, during the most dubious and eventful 
period of our revolutionary contest. Here he was particu- 
larly distinguished for his unyielding firmness and political 
courage, as well as for his powers in debate, and unwearied 
application in the discharge of public business. This last 
quality, although one of the most important in the character 
of the statesman, as it possesses none of the glare and show 
by which popular opinion is dazzled, is very ordinarily alto- 
gether neglected in forming our estimate of the talents of pub- 
lic men. Those who look merely upon the exterior of pub- 
lic affairs, are seldom aware that there is in every legislative 
body a constant demand and employment of a kind of talents, 
always more useful, and oftentimes of a higher order, than 
those by which the columns of our gazettes are filled with 
wordy debate and florid declamation. 

Our countrymen have always been remarkable for these 
business talents, and they were at this period largely called 
forth, as well by the situation of public affairs, full of doubt, 
of difficulty, and of peril, as by the peculiar constitution of 
our continental congress. This body, while it united in itself 
the most important legislative, executive, and even in some 
instances, judicial functions, and apparently wielded without 
check or control the sovereignty of the nation, was yet so 
limited in its powers, and from its very constitution so ineffi- 
cient, that it was constantly obliged to have recourse to all 
the influence of personal character, and of address, and dex- 
terous management of popular feeling, in order to carry into 
effect the most urgent and necessary measures. During the 
greater part of the time which Mr. Ellsworth sat in congress he 
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was a member of the marine committee, which acted as a board 
of admiralty, and had the general superintendence of the na- 
val affairs of the United States, and also of the committee of 
appeals, which until the erection of a court for that purpose 
in 1780, examined and reported to congress upon all appeals 
made from the decisions of the several admiralty courts estab- 
lished in-the different states. Upon the expiration of his term . 
of service in 1780, he was elected by his native state a mem- 
ber of their council, a body nearly coresponding with the sen- 
ate or upper house of our other state constitutions; this place 
he held by annual re-elections until 1784, when he was ap- 
pointed a judge of the superior court of the state. He con- 
tinued in the regular discharge of his judical duties, with much 
ability and reputation for several years, until the adoption of 
the new constitution. 

In 1787, judge Ellsworth was chosen by the legislature 
one of the delegates to represent the state of Connecticut in 
the convention which was held in the ensuing summer at 
Philadelphia for the purpose of framing a more efficient sys- 
tem of government for the confederation. 

As the general political principles and habits of the people 
were now fully formed, there could be little diversity of opinion 
as to the great and leading principles which were to be the 
basis of the new form of government. But with regard to 
the particular mode of republicanism best calculated to pre- 
serve and secure the enjoyment of our civil liberty, very dif- 
ferent opinions appear to have been entertained by some of 
the most enlightened members of the convention, even among 
those who afterwards cordially united in the support of our 
present constitution. 

As the convention sat with closed doors, it is not precisely 
known what were judge Ellsworth’s favourite plans of 
government, or what part he bore in forming the constitution 
into its actual shape, further than that the present organiza- 
tion and mode of appointment of the senate, was in part sug- 
gested by him, and throughout received his uniform support. 
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It is, however, in general, well ascertained, that he was an 
industrious and influential member of that illustrious assem- 
bly, and that, though by no means bigoted to any speculative 
system of pure democracy, he was uniformly desirous of re- 
taining the most simple and unmixed republicanism at all con- 
sistent with the situation and probable destinies of his country. 
Having been called away by other duties before the adjourn- 
ment of the convention, his name is not among those signed 
to the constitution, but that instrument, when finally agreed 
upon, received his warmest approbation and support. 
Almost immediately upon his return to Connecticut, he was 
elected by the people a member of the state convention, called 
to consider on the ratification of the constitution submitted to 
the states by the general federal convention; and in this body, 
which was composed of most of the distinguished men of the 
state, he explained, and defended with great ability, those 
provisions of the proposed constitution, which had been se- 
lected as the objects of the most violent attack. Two of these 
speeches, one delivered upon the opening of the convention, 
in which he enforces the general advantages of a unity of na- 
tional government, and a second, in vindication of the article 
vesting congress with the power of imposing taxes and com- 
mercial duties, are preserved in the third volume of that use- 
ful collection of American documents, Carey’s “American 
Museum.”’ The student of American politics, who is at all 
conversant with the debates of the conventions of Virginia and 
New York, and with that admirable exposition of the prinei- 
ples of our constitution contained in the Federalist, will de- 
rive from these speeches but little addition to his stock of 
political science. They are, however, extremely well adapted 
to answer their immediate purpose. He goes over the whole 
ground of debate in a popular and forcible manner, illustrates 
his argument by frequent references to the local customs and 
institutions of New England, and applies the whole with 
much good sense to the particular interests and policy of Con- 
necticut. In all probability, these plain and popular ha- 
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rangues had a much more powerful effect upon the opinions 
of that portion of his audience to which they were especially 
addressed, than could have been produced by the compre- 
hensive views and acute discrimination of Hamilton, or the 
bold and animated declamation of Patrick Henry. 

As soon as the constitution had been ratified by the requi- 
site number of states, judge Ellsworth was elected a senator 
in the first congress under the new confederation, which met 
at New York in 1789. In this station, he contributed largely 
towards settling those great principles upon which the gov- 
ernment was thenceforward to be administered, organizing 
the different departments of state, and planning and building 
up all those civil institutions and schemes of national policy 
which were gradually formed under the Washington admin- 
istration. Among other acts of great public importance, the 
bill for organizing the judiciary establishment of the United 
States was drawn up by him, in concert with Dr. Johnson, 
his colleague in the senate from the state of Connecticut. 
This was a work of much labour and of some address, as it 
was necessary to form a system which might not only answer 
the great ends of public justice, but at the same time preserve 
a general uniformity in the mode of its administration, and 
maintain the dignity and authority of the national govern- 
ment, without encroaching upon the state jurisdictions, or too 
rudely innovating upon their established forms of practice. 
No part of the new form of government had excited more 
local jealousies, or encountered more violent prejudices, than 
those articles upon which the judiciary system is founded, and 
it was deemed expedient, in order to procure for it a more 
favourable reception, to yield up several points of mere con- 
venience and secondary importance. 

The terrifying apprehensions of dangers from that quarter 
impending over our liberties, which were at this time enter- 
tained, and the variety and ingenuity of the arguments urged 
against the useful, and, as they now appear to us, necessary 
judicial establishments of the national government, could 
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scarcely, at the present day, be supposed possible, had no 
authentic record of the fact been preserved.' There are few 
sources of higher intellectual gratification and instruction than 
that afforded to us by the study of the minuter details of his- 
tory and politics in thus enabling us to bring the past, imme- 
diately under our inspection, and to place ourselves, as it were, 
in the situation of some superior being calmly looking down 
upon the toils, the plans, the deliberations, and the contests 
of short-sighted and arrogant mortals, and seeing them gravely 
speculating upon future probabilities, never to be realized, 
elated with hopes or depressed by fears, alike groundless and 
empty, and agitated by passions soon to pass away forever. 

It has been observed that this act bears many marks of its 
origin, and retains several strong features of the peculiar prac- 
tice of Connecticut. 

When the senate was classed by lot, Mr. Ellsworth fell into 
that class whose first term of service was limited to two years; 
upon the expiration of which period he was re-elected for the 
full term of six years, and continued to hold his seat until 
1796, during almost the whole of the administration of Presi- 
dent Washington. 

This situation contributed much to evolve the latent powers 
of his vigorous mind, which was roused and elevated by the 
collision of powerful talents, and the ardent investigation of 
great questions. Every important point which came under 
discussion in the senate, was examined by him with the most 
laborious application, and revolved again and again with the 
most unremitted and ardent meditation. During the course 
of such an investigation, his mind seemed to be tasked to its 
utmost strength; and he would pass whole days, and some- 
times nights, in walking up and down his chamber absorbed 
in mental labour. It was almost impossible to divert his 
attention towards any other object, before he had thoroughly 
formed his conclusions on the subject which engaged him. 


* See Lloyd’s Congressional Register, vol. 2. 
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When at last the question which had thus excited him was 
finally determined, he appeared at once relieved from a weight 
of thought, and was left languid and exhausted, as if he had 
been wearied out by severe bodily labour. 

When he had once definitely made up his opinion, after 
this mature and impartial examination, he was immoveably 
firm in his purpose, and was often thought somewhat too 
strenuous and uncompromising in the support of his own 
particular views. 

His leading principles of policy were simple and uniform. 
He thought that the great objects of national government 
should be, to give dignity and stability to the political system 
by the prompt and vigorous execution of the laws, and to 
keep the body politic in a firm and healthy tone, by the most 
rigid economy of expenditure, and a severe republican sim- 
plicity in all its public measures and institutions. 

When the French revolution in its gradual progress, mixing 
the blackest atrocities with the most splendid phantoms of 
republican liber.y, had given a new aspect to the public affairs 
of this country as well as to those of the whole civilized 
world, and at length arrayed the American people into those 
parties, which, although their ground of difference is changed, 
still divide the nation, Mr. Ellsworth, together with a very 
large majority of the state which he represented, adhered to 
the administration, and supported with much zeal all the pub- 
lic measures of President Washington. 

A distinguished gentleman, whose early and constant habits 
of intimacy with Mr. Ellsworth afforded him the most ample 
opportunities of observing the progress and character of his 
mind, has expressed his opinion that in no part of his life did 
he display a more evident and remarkable development and 
progressive improvement of talent than during the term of his 
service in the senate of the United States. This period ex- 
tended nearly to the fifty-second year of his age, long before 
which time of life, the intellectual powers of most meu have 
arrived at their full maturity, and if not perfectly stationary, 
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are at least become awkward and unpliable to any new trains 
of thought, or unaccustomed mode of mental exertion. Me- 
dical writers have observed that there is nothing which more 
powerfully conduces to longevity than a strong attachment to 
life. This is perhaps equally true with respect to longevity 
of mind; and he who will not suffer his mind to be benumbed 
by the torpor and indifference of advancing age, but resolutely 
keeps it open to the accession of new ideas, and engages with 
ardour and animation in some liberal pursuit, will preserve 
every faculty in unimpaired vigour, and even in a state of 
regular improvement, to a far later period, than if, like the 
great mass of mankind, he had, as soon as the natural cu- 
riosity and ardour of youth abated, narrowed his views to his 
own immediate interests or convenience, and sat down con- 
tented for the rest of his life with his present stock of know- 
ledge and opinions. 

On the 4th of March, 1796, in consequence of the resignation 
of chief justice Jay, Mr. Ellsworth received the appointment 
of chief justice of the United States. As another gentleman 
of high eminence had at first been selected by the president 
to fill this office, this was an unlooked for elevation, and the 
new chief justice at first doubted his own ability to discharge 
this high trust. In the course of his practice and judicial 
duties in Connecticut, at that time almost wholly an agricultu- 
ral state, he had little inducement or opportunity to make 
himself familiar with the principles of commercial law, and 
his acquaintance with foreign and national jurisprudence was 
almost entirely confined to those subjects which had fallen 
under his investigation in the discharge of his senatorial and 
other public duties. Besides, he had now for several years 
been drawn aside, by political pursuits, from the practice of 
his profession, and no man who does not in some degree 
judge from his own experience can completely realize how 
evanescent and fleeting are the impressions left upon the 
memory by all those branches of professional knowledge 
which do not depend upon general principles of reason, but, 

VOL. III. 23 
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as must of necessity be the case with regard to a considerable 
part of every system of positive law, are either altogether 
arbitrary, or founded upon technical reasoning, and analogy 
to a series of precedents. Immediately“upon his appointment 
he commenced a very extensive course of legal studies upon 
those points in which he felt himself especially deficient, and 
pursued it with unremitted application in every interval of 
public employment. It is probable, too, that he had under- 
rated his previous acquirements, for neither the public, nor 
the bar in any part of the union, remarked any deficiency in 
legal learning; nor did he ever display in any of his judicial 
opinions, that unwieldy show of citations and crude mass of 
reading, in which those to whom learning is not yet familiar, 
are so fond of indulging. Independently of that general ability 
and business cast of character which fitted him for almost 
every situation in which he might he placed, he was remark- 
ably well adapted for this office. If there was any station 
for which he was peculiarly formed by nature, it was that of 
a judge. His habits of patient and impartial investigation, 
his sound and accurate judgment, and his quick perception, 
all conspired to render him every way worthy of the station 
which he filled, and had his appointment been made some what 
earlier in life, his mind more liberalized and adorned in youth 
by general learning and elegant literature, and in mature age 
more concentrated towards the single object of legal science, 
he would doubtless have ranked among the most accomplished 
and able magistrates of any age or nation. Amid all the com- 
parative disadvantages under which he laboured, although a 
less splendid, he was probably not a less useful officer, and if 
he threw little new light upon the great principles of natural 
justice or commercial law, he most certainly performed all 
the ordinary duties of his important and laborious office not 
merely with ability, but with patience, diligence, and strict 
integrity. He rose rapidly in public opinion and the estima- 
tion of the bar; and in a period of violent party rancour, the 
purity and impartiality of his judicial character was untar- 
nished even by suspicion. 
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It is a circumstance, which the present political situation of 
our country has rendered particularly worthy of remark, that 
in an opinion delivered by the chief justice, on an eastern 
circuit, the English common law doctrine, with respect to 
allegiance and expatriation, were recognised and adopted for 
the first time in any court of the United States. It is curious, 
too, that this doctrine, arising out of a very artificial state of 
society, and generally defended either upon common law 
principles, or upon those of positive national law, is placed 
by the.chief justice upon the very same ground of an ima- 
ginary social contract, which formed the basis of the wild 
speculations of the citizen of Geneva, and the pretext for 
many of the most atrocious crimes of revolutionary France. 
So various are the operations ef the human mind, and so 
inconsistent the conclusions which may be drawn by equally 
plausible chains of reasoning from the same source. 

One of the enlogists of judge Ellsworth has observed, “that 
his charges to the jury were rich not only in legal principles, 
but in moral sentiments, delivered in a manner which gave 
them a tenfold energy and impression.”? This is, perhaps, 
literally true; but it is expressed in a manner calculated to 
convey false and exaggerated ideas of the character of his 
judicial eloquence. Although he doubtless very often applied 
and explained, powerfully and perspicuously, those sound 
principles of sober and rigid morality which governed his own 
conduct, yet he did not, like Burke or Hamilton, possess that 
opulent and redundant mind, which, whatever may be the 
immediate subject of its contemplation, pours forth without 
effort the full flood of eloquence and reason, in large and 
various discourse, fraught with knowledge, and rich in moral 
and political wisdom. 

This observation is not dictated by any desire to degrade 
the character of our illustrious countryman, but is meant 
merely to prevent misconception, and to point out more de- 
finitely the peculiar character of his excellence. The danger 
to which every biographer is most exposed, and it is one into 
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which those of our own country have very frequently fallen, 
is the strong propensity to vague and indiscriminate eulogy; 
and thus, instead of a series of faithful portraits of our heroes 
and sages, the reader is presented with a collection of Chinese 
paintings, highly varnished indeed, and oftentimes minutely 
finished, but all bearing precisely the same general aspect, 
and uniformly gaudy and glaring, without perspective or relief. 

For nearly four years chief justice Ellsworth continued to 
preside in the highest court of law in the United States, with 
great dignity and reputation, until towards the close of the 
year 1799, when, after a short naval war between France 
and the United States, some overtures for a peace were made 
by the French government to president Adams, and it was 
determined to send out a mission of three envoys plenipoten- 
tiary to adjust the existing differences. To this important 
trust the chief justice was nominated in company with gov- 
ernor Davie of North Carolina, and the hon. William Vans 
Murray, at that time resident minister of the United States at 
the Hague. After some hesitation, and with much reluctance, 
he accepted the appointment. He had already began to 
experience some of the infirmities of approaching age, and 
the fatigues and sickness of an unusually long and tempes- 
tuous winter’s voyage, now gave an additional shock to his 
constitution, and fixed upon him diseases from which he 
never recovered. The envoys found the government in the 
hands of the first consul, who, as he had not entered into the 
views of his predecessors, the executive directory, with regard 
to this country, nor yet formed his great plan of commercial 
warfare against Great Britain, readily entered into negotiations 
which terminated in the adjustment of differences. The nego- 
tiation, which took place at Paris, was managed on the part 
of France by Joseph Bonaparte, and Flurieu and Rederre, 
counsellors of state, and on that of the United States princi- 
pally by the chief justice. This was to him a perfectly new 
and unaccustomed scene of action, and although his usual 
vigour of mind did not desert him, he appeared in it to less 
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advantage than in any other situation in which he was placed 
in the course of his long and active life. But slightly ac- 
quainted with the arts, the forms, and the ambiguous and 
guarded language of diplomacy, he frequently laid himself 
open to his adroit adversaries, and it required all his firmness 
and ability to recover the ground thus incautiously lost. He 
was thought by the wily diplomatists of the French court, to 
have wasted much time and talent in endeavouring to prove 
to them the right or wrong of every position which was 
advanced in the course of the negotiation, while they regarded 
the whole business as a mere matter of bargain and compro- 
mise; this, however, is an error of judgment, if it be one, 
which I trust our country will never wish to see corrected in 
any of her public agents. When it is considered that in addi- 
tion to the difficulty of the business in which he was engaged, 
and the novelty of his situation, judge Ellsworth was, during 
this period, suffering under the attacks of severe disease, it 
will not be wondered at, that in some minor points the treaty 
which he formed did not fally answer the just claims and 
expectations of the American people. It was, however, in 
all probability, the best that could be procured, and, as such, 
was ratified by the president and senate. 

Being now advanced in years, infirm in health, almost 
unacquainted with the French language, with little taste for 
the fine arts, and severe and rigid in his morals and habits of 
life, it will readily be imagined that in gay and luxurious 
Paris he found himself much out of his proper element. As 
soon as the treaty of peace and commercial arrangements 
was concluded, he passed over to England, partly for the 
gratification of a liberal curiosity, but chiefly for the purpose 
of trying the efficacy of some of the mineral waters in those 
nephritic complaints with which he was afflicted. 

The waters afforded him little permanent relief; but he was 
gratified by receiving the most marked attention from many 
of the leading public men of Great Britain. Curiosity to see 
an American chief justice also drew about him many of the 
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most eminent lawyers and judges. One of these, an old law- 
yer, high in office, whose whole life had been spent in the 
unvarying routine of the business of Westminster Hall, and 
whose mind, rendered by long and uninterrupted habit per- 
fectly technical, presented a curious contrast to the various 
talents and diversified pursuits of our chief justice, is said, 
immediately upon his introduction, to have accosted him with 
“Pray, chief justice, in what cases do the half blood in Ame- 
rica take by descent?’’ 

During his residence in England, finding that his constitution 
was radically impaired, and too feeble to again support the 
fatigues of extensive circuits, and his other judicial labours, 
he transmitted to president Adams a resignation of his office. 
In the following year he returned to America, and retired to 
his family residence at Windsor. He had, while at the bar, 
enjoyed a very lucrative practice; the profits of his profession 
had always been regularly and judiciously invested, and the 
fortune thus acquired had been augmented, by the economy 
and simplicity of his mode of life, to a degree of wealth rarely 
found among that general mediocrity of fortune which pre- 
vails throughout Connecticut. Thus independent in his cir- 
eumstances, and satisfied with public honours, it was his 
intention to retire altogether from public life. The lingexing 
disease and untimely death of a favourite son, a youth of 
much promise, which took place about this time, contributed, 
together with the infirm and precarious state of his own 
health, to depress his spirits as much as a mind naturally so 
firm and vigorous could be affected by external circumstances. 
Yet, when the freemen of Connecticut, desirous of testifying 
their respect for his character and services, and strengthening 
their state administration by the weight of his talents and 
reputation, took the opportunity of the first vacancy which 
occurred, to elect him, in 1802, a member of the council; he 
did not refuse the call of public duty, and continued in this 
station the remainder of his life, faithfully attending to the 
public business, in spite of the attacks of disease, and the 
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pressure of domestic affliction. Being thus again brought 
upon the stage of active life, his natural ardour and earnest- 
ness in whatsoever he engaged, induced him to frequently enter 
into the detail of party politics with much interest, and, per- 
haps, with more warmth than became his age and character. 
His leisure was chiefly passed in agricultural occupations. 
During this period he published, in one of the Connecticut 
journals, a series of brief essays on rural affairs, some of which 
contained a very whimsical mixture of agriculture and politics. 

His seat in the council made him, ez officio, a member of 
the board of fellows of Yale College; and he entered very 
zealously into all the concerns and interests of that highly 
respectable and important institution. His official duties were 
the more laborious, because, during the time in which he held 
a seat in the council, that body exercised the double powers 
of a constituent branch of the legislature, and of the final court 
of appeals from all inferior state jurisdictions. He was par- 
ticularly attentive to this latter department of his duty. 

This union of legislative and judicial powers, which had 
been introduced into several of our provincial and state 
governments, in imitation of the British house of lords, has, 
after long trial under various circumstances, been at length 
laid aside in every state except that of New York. 

The facility with which in this country political errors are 
corrected, old abuses remedied, and all our civil institutions 
from time to time adapted to the existing state of society, 
though but little regarded by ourselves, yet if contrasted with 
the legislation of other countries, affords us a fit subject of the 
highest national exultation. Even in Great Britain, where 
so vast an amount of highly cultivated talents is called into 
action, upon the consideration of every great public question, 
it is wonderful how firmly many of their ancient abuses and 
absurdities are rooted in the system of government, and how 
slowly the most enlightened speculations make their way 
from the closet of the scholar into the parliament and the 
cabinet. There are numerous instances of wise and salutary 
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reforms, (such, for instance, as that of the criminal code,) 
which, in England, after having for years exercised the saga- 
city of their philosophers and more speculative statesmen— 
their Benthams and Romillys, are at length slowly making 
their way into favour, while, in this country, they have been 
long ago adopted without any parade of philosophical dis- 
quisition, and carried at once into effect with the most happy 
results. It is true, that this advantage is not without its 
accompanying evils, and the ease with which reform is effect- 
ed, at the same time prepares the public mind for innovation 
intended merely for temporary and factious purposes. But 
this evil has not hitherto proved of any very serious magni- 
tude, and there is great reason to trust that it will gradually 
be removed by the natural progress of public sentiment, and 
the formation of a stronger national character. When, at 
length, the dictates of patriotism and principle shall derive 
new power from popular opinion and early feelings and pre- 
judices, our public men of all parties will perceive that a sin- 
cere respect and uniform support of those institutions, under 
the shelter of which our civil liberties have grown up and 
flourished, and an undeviating regard to certain fundamental 
principles of government and of public policy, are essential 
not only to the happiness and dignity of the nation, but to 
their own permanent interest and reputation, and to every 
lofty purpose of honourable ambition. 

The inconveniences incident to the formation of this court 
of errors, as well as to that of the superior court, as it was 
then established, induced the legislature, in their spring session 
in 1807, to new model their judiciary system. They organized 
three circuit courts, approximating somewhat more nearly 
than had yet been done in Connecticut to the English nisi 
prius system, which, when united, form a court of appeals of 
the last resort. When this arrangement was completed, de- 
sirous of giving greater dignity to their new system, they 
broke through the rule by which, in that systematic state, all 
promotions are made according to seniority and regular gra- 
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dation, and appointed Mr. Ellsworth chief justice of the state. 
He was not deterred by any considerations of false pride, 
arising from his having filled the highest judicial station in the 
union, and at first consented to accept this appointment to an 
office of a more limited though independent jurisdiction; but 
before the close of the session in which this appointment was 
made, feeling strong symptoms of a more violent recurrence 
of his disease, he became convinced of his inability to discharge 
its duties, and declined the office. A short and flattering 
interval of health ensued, but he again relapsed, and after a 
severe illness, which he bore with pious fortitude, he died at 
his house at Windsor, November 26th, 1807, in the sixty-third 
year of his age. 

He married early in life a lady of respectable family and 
connexions in Connecticut, by whom he had four sons and 
three daughters. During the greater part of his public life 
his family residence was at Windsor, where he lived in a 
plain and unostentatious style. His habits of life were regular 
and frugal, and his manners were marked with a grave and 
dignified simplicity, altogether in unison with his general 
character. His economy was regular and systematic, but 
though very attentive to all pecuniary concerns, he is by no 
means to be charged with grovelling avarice or sordid parsi- 
mony. Perfectly free from the influence of that weak and 
frivolous vanity which looks abroad for those principles of 
action and that approbation which should be sought within, 
his rule of life was not borrowed from the opinion of the 
world, nor formed to agree with the laws of artificial honour. 
He appears to have been more under the control of intellect 
than of sentiment; though often powerfully excited and inte- 
rested by whatever engaged his attention, neither interest nor 
passion could overcloud his strong and clear perception of 
right and wrong. At the same time, he does not seem to have 
very powerfully felt that instinctive sentiment of moral beauty 
or deformity which, in warm and generous natures, almost 
always outruns the slow conclusions of ethical reasoning. 
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Through the whole course of an active life, and a long series 
of public honours, he preserved an unspotted reputation, and 
enjoyed in an eminent degree the esteem and confidence of 
his fellow citizens. 

The honorary degree of doctor of laws was conferred upon 
him by some of the most respectable American colleges, and 
he received at different times most of those literary honours 
which are usually conferred upou men in high public station, 
But they were bestowed without solicitation, and received 
with indifference. He was never much desirous of decking 
himself with these trappings of learning, or of swelling out his 
reputation above its natural bulk by those adventitious honours 
which are so easily acquired in this country, where every city 
is filled with learned societies amply furnished with sounding 
names and a long list of well titled officers. 

He is said in the latter part of his life to have employed 
some portion of his leisure in the study of controversial theo- 
logy, and to have been particularly attached to the writings 
of the profoundly learned, but on some points heretical, Dr. 
Lardner. 

Like most men who have long been in the habit of public 
speaking without much practice in the art of writing, but who 
have sufficient literature and good taste to perceive the faults 
and inaccuracies of their own compositions, he composed 
slowly and with labour. From this circumstance all his 
writings, except those upon subjects purely professional, even 
his private letters, were in a remarkable degree brief and 
pithy; and in his later judicial opinions he appears to have 
cultivated a simple conciseness of style, altogether at variance 
with that wordy diffusion which has now become the pre- 
vailing fault of American eloquence. This character of his 
style is rendered more remarkable in the opinions delivered 
in the supreme court of the United States, by the singular 
contrast which it presents to the elaborate and florid disserta- 
tions of one of his associates. 

His opinions delivered in the superior court of Connecticut 
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are preserved in Kirby’s Reports, and those in the supreme 
court of the United States in Dallas’. 

His portrait by Trumbull, which has been several times 
engraved, is a spirited and pretty accurate likeness, although 
it does not fully convey an idea of the characteristic plainness 
of his appearance. 

Oliver Ellsworth, though not emong the most learned or 
brilliant, was, without controversy, one of the ablest men 
whom New England has produced. As a statesman he was 
chiefly remarkable for his sound good sense and sagacity, 








the gift of heaven, 
And though no science, fairly worth the seven. 


As an advocate and parliamentary orator, his characteristic 
features were strength and originality of thought. In argu- 
ment and debate he was always powerful and impressive, 
frequently ardent and animated; yet this ardour was rather 
the earnest vehemence of strong reason, than the glow of 
imagination, or the warm burst of feeling. With few of the 
external graces of the orator; with little ornament or polish 
of language; not very copious; not very flowing; he had, in 
an uncommon degree, the power of commanding attention 
and enforcing conviction. He satisfied or subdued the rea- 
son, with little endeavour either to excite the feelings or to 
gratify the fancy. 

He did not bring to the consideration of his subject that fer- 
tility of mind, and opulence of knowledge, which enable their 
possessor to examine his subject in every possible point of 
view, and to make every kind of information in some degree 
tributary to the investigation; but, like most men of powerful 
intellect, but little general cultivation, he seized at once upon 
the strongest point and left it for no other. He did not enter 
the field of controversy in the glittering panoply of science, 
wielding ai pleasure all her arms, but like Hercules with his 


club, armed with a single weapon, but that one powerful and 
massy. 
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Upon the bench, his patience and diligent attention, united 
to his quickness of apprehension, and the clearness of his per- 
ceptions, contributed to great despatch of business, and sound- 
ness of decisions. His opinions at bar, as they are preserved 
in the reports, are concise and perspicuous. Seizing the lead- 
ing points in the case, and throwing aside all adventitious cir- 
cumstances, he established the principle clearly and definitely, 
without any ostentatious parade of legal research, or far- 
sought ingenuity of argument. 

Considered either as a lawyer or as a scholar, he seems to 
have been rather practically well informed than profoundly 
or extensively learned; and although by no means deficient 
in any part of that knowledge which lies “in the beaten track 
of regular study,”’ he had made little proficiency in the rarer 
elegancies of literature, or the more curious parts of learning. 
Throughout life he was rather a thinking than a reading man 
—his mind was always actively employed, but the subjects 
of his meditation were more generally those which arose from 
the occurrences of actual life, than such as were furnished by 
the speculagjons of the learned. He was formed by nature 
more for the discharge of active duties, than for contemplative 
study, or abstract science. 

That facility and quickness of associations, by which from 
a few faint and distant hints, a whole chain of argument is at 
once evolved in the mind, was a faculty which his intellectual 
character exhibited in very high perfection. Nor was this 
power such as is often formed in ordinary minds by long 
habits of business or study, and altogether confined to certain 
classes of ideas; but the general versatility, as well as the 
vigour of his talents, was displayed in the uniform ability 
which he evinced in numerous and very dissimilar public 
employments. His name is strongly associated with the his- 
tory of our liberties, and of our most valuable institutions, 
and has already become venerable as it has long been dear to 
his country. 


V. 
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ART. I1.—THE VALIDITY OF SETTLEMENTS IN EX. 
CLUSION OF THE MARITAL RIGHTS OF A FUTURE 
HUSBAND. 


Tue question has recently arisen in England, whether a devise 
to the sole and separate use of a feme sole, independently of 
the control of a future husband, can be sustained as valid. 
The doubt is a grave one, and the question of great interest 
and importance. 

As a general rule, the right of disposition is incident to the 
right of property. A grant of an absolute right of property, 
cannot be accompanied by any restriction or limitation incon- 
sistent with the right created. No condition can be imposed 
upon an estate when the grantor can have no right of entry; 
and no limitation can be valid which does not determine the 
estate and bring a new right into existence. 

A gift to an unmarried woman rests upon the same prin- 
ciples which govern other conveyances, and a réstraint upon 
the power of a feme sole, to invest her future husband with 
the rights of property, which the law confers on the marriage, 
is equally inconsistent with the policy of the law, as a clause 
in restraint of alienation, or which prohibits anticipation, A 
feme sole cannot be restrained by a gift or devise from con- 
veying her property in contemplation of marriage to the future 
husband. 

At the time of the marriage, the parties may enter into a 
settlement by which the marital rights of the husband are res- 
tricted. The marriage will be a sufficient consideration for 
such an agreement, and there is nothing in the operation of a 
contract of a marriage, as a transfer of property, inconsistent 
with the restriction. 

The husband holds nothing adversely. He represents the 
wife, and holds under her. In his hands the property is 
affected by the same conditions which attended it before the 
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marriage. Marriage gives a legal right to the husband to 
appropriate all the property of the wife which is in action; 
but so far is there from being an inconsistency between the 
existence of the marriage relation, and the restriction of the 
legal right, that in a suit in chancery by the husband to re- 
cover a legacy or distributive share due to the wife, she must 
be made a party with him, and the court will require the hus- 
band to make a suitable provision for the wife out of the 
property. A settlement may be made by a husband on the 
wife after the marriage, by which she will hold property to 
her sole and separate use, and independently of her husband, 
as in Pybus v. Smith; and settlements may be made by 
devise, to the sole and separate use of a feme covert, and 
exclusive of her husband. The interest of the wife in such 
cases is equitable. So far as it is separate and distinct from 
the husband, it is a creature of the court of chancery, and 
governed by its rules. 

There are many cases in whic!) devises of estates to a feme 
sole as well as to a feme covert, to be free from the control of 
a present or a future husband, have been sustained as valid. 
In the case of Beable v. Dodd,? William Ley being seised in 
fee of certain lands, devised them to trustees, for the life of 
his daughter, Alice Fowler, upon trust, to pay the rents and 
profits thereof to Alice, or to such persons as she should ap- 
point, and not into her husband’s hands, nor to be subject to 
any control of the husband, nor liable to any of his debts, the 
same being designed by the testator for her separate use and 
benefit, and to be at her own disposal notwithstanding the 
coverture, remainder over. Afterwards the testator executed 
a codicil to his said will, in which he took notice of the death 
of the husband of Alice, and ratified aud confirmed the gifts, 
devises, : nd matters therein contained. 

On the marriage of Alice with her second husband, which 
took place after the death of the testator, articles for a mar- 
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riage settlement were entered into, by which it was agreed 
that a part of the property of the wife should be settled to her 
sole and separate use, excluding however the lands in ques- 
tion, in which her interest was an estate in remainder. The 
question presented to the court was, whether Alice was enti- 
tled to the rents, issues, and profits of the premises, free from 
the control of the second husband. ) 

On the part of the wife it was contended, that William Ley, 
the testator, intended that his daughter Alice should solely 
enjoy the estate independent of her husband then living, and 
also of any future husband: and that by the marriage settle- 
ment, it was not her intention to give up every thing to her 
husband. On the other side it was said, that the claim was 
derogatory to the general rights of marriage, that the devisor 
had in contemplation only the husband who was living at the 
making of the will; and that even if the daughter was entitled 
to the rents and profits of the premises, by the devise, to her 
separate use, in exclusion of any future husband, yet she had 
subsequently given up that right: because the deed of settle- 
ment operated as an appointment in favour of the second 
husband, The court were of opinion that it was manifestly 
the intention of the testator that his daughter should have the 
estate at all times, independent of any husband; that the pro- 
perty in question was not in the contemplation of the parties 
to the settlement, because not a present interest; and that the 
husband could not ‘be entitled, unless express words to that 
effect had been inserted in the instrument. 

This case was argued by eminent counsel—Gibbs for the 
plaintiff, and Lawrence for the defendant; but it never occur- 
red to them, that supposing it to have been the intention of 
the testator to give his sole and separate estate to his daughter, 
independent of any future husband, there was anything in 
such a restriction incompatible with the essential rights con- 
ferred by marriage. It was assumed by the court, that not- 
withstanding the restriction on the rights of the husband, the 
daughter, by the marriage settlement, might have conveyed 
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the property to the future husband discharged of the restric- 
tion. It was not supposed that marriage itself had any such 
efficacy. In determining the rights of the wife, the inquiry 
was not what was excepted by the settlement from the gene- 
ral effect of the marriage, but what interests were compre- 
hended in the terms of the settlement. So far from considering 
the restriction as inconsistent with an absolute right of pro- 
perty, because inconsistent with the powers conferred by 
marriage, the court determined that the rights of the husband 
depended altogether upon the settlement, and that nothing 
was conveyed by the marriage, although it was conceded that 
the property might be divested of its qualifications by the 
conveyance of the wife. 

If a conveyance or devise to a feme sole, in exclusion of 
the marital rights of a future husband, was inconsistent with 
the powers conferred by the act of marriage, such a restriction 
would be equally inconsistent with the rights which marriage 
had invested in an existing husband. Marriage gives certain 
interests and powers in relation to property already in posses- 
sion, and also prospectively in such as may be hereafter ac- 
quired. The validity of a conveyance to the sole and separate 
use of a feme covert, was never denied. The donor may 
impose it as a condition of his bounty, that its enjoyment 
shall be altogether independent of the control of the husband, 
and if there is nothing in such a condition repugnant to the 
relation between the parties, it is difficult to find any such 
incompatibility in a condition which subjects to some restric- 
tions a relation hereafter to be created. 

If the decision in Beable v. Dodd can be sustained, it estab- 
lishes the following important principles: 

Ist. That a gift or devise may be made to the sole and 
separate use of a feme covert, which shall be independent of 
the control of a future as well as a present husband, and by 
parity of reason, that a conveyance may be made in like 
manner to the separate use of a feme sole. 

2d. That a feme sole by a marriage settlement, in conside- 
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ration of marriage, may convey the estate to her future hus- 
band, discharged of the condition. 

3d. That a marriage does not operate as such a convey- 
ance of personal property, or of the rents and profits of real 
estate. The restriction is not to be regarded as a condition 
fundamental to the grant. It is imposed for the benefit of 
the wife, and not of the party creating it. She may therefore 
discharge it. 

The law confers on the husband certain interests and 
powers, as incident to the relation in the property of the wife: 
but very different rules prevail in the court of chancery.. If 
the husband has entered into any agreement by which his 
rights are waived or modified, courts of equity lay hold of the 
property, withdraw it from the power and control of the hus- 
band, and subject it to its peculiar rules for the benefit of the 
wife. In this there is nothing incompatible with the operation 
of marriage, as a transfer of rights, like a reservation of powers, 
in a conveyance of an absolute estate, inconsistent with the 
estate granted. 

If in certain circumstances the !aw permits the wife to have 
a separate property in execution of an agreement, in deroga- 
tion of marital rights, it cannot deny effect to a conveyance of 
a separate estate to her when a feme sole, because inconsistent 
with rights to be created by marriage. 

All the cases, with the exception of one hereafter to be 
stated, are in conformity with these principles, and support 
the doctrine of Beable v. Dodd. 

In Anderson v. Anderson, a testator bequeathed leasehold 
property to his daughter for her own and sole use, free of 
control of any present husband, or husband to come. The 
daughter was unmarried at the date of the will, and at the 
death of the testator. She married without a settlement, and 
having shortly afterwards separated from her husband, she 
filed a bill against him claiming tc be entitled to the leasehold 


* 2 Mylne & Keene 427; see also —— », Line, Younge R. 563, 
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property bequeathed to her separate use. It was held by sir 
John Leach, the vice-chancellor, that she was so entitled, and 
a conveyance to the plaintiff, to her sole and separate use, 
was directed accordingly. This decree was confirmed on ap- 
peal by lord Eldon. 

But in the case of Acton and others v. White,’ where a tes- 
tator devised a freehold estate to trustees in trust, to pay the 
rents and profits as they became due into the hands of his 
wife, and not otherwise, for her life to her separate use, it 
was held that the wife had power to alienate her personal 
estate. 

Sir John Leach said: “It is now too late to contend that a 
lady is restrained from the power of alienating her life inte- 
rest, because it is given to her sole and separate use, and is 
to be paid into her own proper hands, and upon her receipt 
alone. The contrary is settled by repeated authorities. The 
construction given to the expression in question is, that they 
are intended only to exclude the marital claim of any present 
or after taken husband, and not to control that right of dispo- 
sition which is incident to property.” 

It is to be observed, that although sir John Leach decided 
in the case of Anderson v. Anderson, that the wife was enti- 
tled to have a conveyance to her sole and separate use, he 
was of opinion, in the case of Acton and others v. White, that 
there was nothing in these limitations restrictive of the free 
power of alienation. 

The latter case is in conformity with that of Adamson v. 
Armitage? where a bequest was made of a fund to a feme 
sole for her sole use and benefit, and it was held, although 
the testator appeared to have contemplated a separate estate 
in case of her marriage, that the absolute interest was vested 
in her; and a decree was made against the executor that she 
was entitled to the fund absolutely. 

The separate estate of a married woman is in its nature 
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equitable, and because it is a creature of equity, equity has 
assumed the power of modifying the right of alienation. 

In the case of Pybus v. Smith,! a settlement subsequent to 
the marriage had been made by Thomas Vernon, on Anna 
Maria, his wife, in pursuance of a decree of the court of chan- 
cery, of certain property in trust, to permit the wife to dispose 
of the rents and profits as she should from ¢ime to time ap- 
point and direct, and in default of such direction, to pay the 
same into the hands of the wife to her sole and separate use. 
The wife conveyed the whole property jointly with her hus- 
band, as a security for her husband’s debts. Lord Thurlow 
said, that a feme covert had been considered by the court, 
with respect to her separate property, as a feme sole, and that 
she was allowed to alienate her separate property: he there- 
fore reluctantly carried the conveyance into execution, on a 
consideration of all the former authorities. The wife in this 
case had been a ward of the court, and a settlement was 
made in consequence of that circumstance. 

Afterwards, in the case of Miss Watson, in which lord 
Thurlow was a trustee, he introduced into the settlement the 
words, “and not by anticipation.”” These words were de- 
signed to restrain the power of the wife to make an absolute 
conveyance. On the first introduction of these words, it was 
said by Mr. Sugden? that it was the general opinion of the 
profession they were simply void, and that the woman’s 
power of alienation still existed, because on principle a res- 
traint on alienation cannot in any case be supported, where 
the interest is not given over, or made to cease on alienation. 
Lord Eldon, however, in the case of Jackson v. Hobhouse,3 
said, “that lord Alvanley, in Sockett v. Wray,‘ thought it a 
valid clause, and so it had been considered ever since;’’ and 
that it was “now too late to contend against the validity of a 
clause in restraint of alienation.” 


* 3 Bro. C. C. 340. * Treatise on Powers, p. 114. 
* 2 Meriv, 483, * 4 Bro. C. C. 483. 
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The validity of such a restriction seems to have been as- 
sumed by lord Hardwicke, in the case of Caverley v. Dudley.t 
Lady Catharine Howard by her will gave real and personal 
estate to a trustee in trust, to pay the produce thereof to lady 
Dudley for life for her separate use, exclusive of her husband. 
Lady Dudley granted an annuity in anticipation of the pro- 
duce of the estate. The lord chancellor was of opinion, that 
it was not the intention of the testatrix that lady Dudley 
should anticipate the produce of her estate, by raising money 
upon it, and that words should have been thrown in to res- 
train her from doing it. His lordship was of opinion, that as 
there were no such words in the will, she might contract for 
raising a sum of money by way of loan, but not as she had 
done by way of annuity. 

There is nothing in a provision which limits the power of 
a feme covert over her separate estate, inconsistent with the 
general principles of law. When, as in the case of Pybus », 
Smith, or as in Miss Watson’s case, the woman is a ward of 
the court, the separate estate is created and moulded by the 
court, and the degree of power given by the court depends 
upon the terms of the settlement: and the rule of equity being 
recognised, that a wife may have an estate with restricted 
powers of alienation, the nature of that restriction may depend 
upon the terms of the gift or devise by which the estate is 
vested. 

The restraint upon the power of alienation is not to be 
regarded as inconsistent with the estate limited. By the 
rules of law, a feme covert can have no dominion over pro- 
perty. Whatever rights she is permitted to exercise are in 
addition to those given by law, and depend for their existence 
upon the settlement or gift. 

The case of Barton v. Briscoe, which was decided by sir 
Thomas Plumer, master of the rolls, shows that a restraint 
upon the powers of the wife valid during the coverture, ceases 
with its termination. 


‘3 Atk. R, 541. * Jacobs’ R. 603. 
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There was in this case a post-nuptial settlement by inden- 
tures, made upon the occasion of the sale of certain estates 
belonging to the husband, in which the wife joined for the 
purpose of relinquishing her right of dower. Certain sums 
of money were paid, and transferred to trustees in trust, 
for the wife to invest the same in securities with her con- 
sent, nothwithstanding the coverture, and in like manner to 
vary the same during her life, and upon trust to pay the 
annual income to such persons and for such purposes as she 
should from time to time appoint; “but not so as to de- 
prive herself of the intended use or benefit thereof by sale, 
mortgage, change, or otherwise, in the way of anticipation,” 
and for the want of such direction, into her own proper 
hands; and it was declared that the same should be for her 
own separate and peculiar use and benefit, notwithstanding 
and exclusively of the husband, who was not to intermeddle 
therewith; nor was the same to be liable to his control, or 
subject to his debts. It was further declared, that her receipts 
for the dividends should, notwithstanding the coverture, be 
sufficient discharges; and after her death, upon trust to transfer 
to such persons as she should by will appoint, and in default 
of such appointment to transfer the same to the only daughter 
of the said husband and wife, for her own use and benefit. 
The husband died, and a bill was filed by the daughter, who 
had attained the age of twenty-one years, and her mother, 
praying that the trusts of the indentures should be determined, 
and that the funds might be transferred into the sole name of 
the mother. 

The master of the rolls stated the question to be, “ whether 
a clause against anticipation, which is considered an obliga- 
tory and valid mode of preventing a married woman from 
depriving herself of the benefit of property settled, becomes 
of no effect by the coverture being determined, and the par- 
ties interested consenting to a transfer:’’? he was of opinion 
that such an attempt to restrain alienation could not be sus- 
tained, whether as in this case the party to be restrained was 
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a feme sole, or a male, as in the case of Brandon v. Robinson,! 
where it was decided, notwithstanding a clause against anti- 
cipation in a will, that a son having the life estate had, as an 
incident, an uncontrolled power of disposition over it, unless 
it was given over upon alienation, or upon an attempt to 
alienate. He said, “that when a married woman became 
discovert, she has the same power over the property as other 
persons: the restraint therefore ought not to continue. The 
attempt to impose upon the power of alienation a fetter un- 
known to the common law of England, may be permitted to 
the extent to which that power is created by equity, but no 
further: when the coverture is gone, the reason on which the 
restraint is founded no longer exists.’’ 

It is to be remarked, that in this case the settlement was 
founded upon a valuable consideration between the parties, 
to wit, the relinquishment of dower by the wife, and the 
clause against anticipation, evidently contemplated only the 
continuance of the coverture. The object of the husband was 
to part with his own right over the property. His power 
over it was therefore excluded, and the rights of a future hus- 
band or a continuing restraint upon the wife were not within 
the contemplation of the parties. 

In another case? which subsequently arose before sir John 
Leach, the master of the rolls, the testator directed that one- 
third part of his residuary estate should be invested in the 
purchase of an annuity for the life of his sister, who was single 
at the date of the will and at the death of the testator; and 
this annuity he gave to her separate use, and independent of 
any husband she might happen to marry, and without power 
to sell or assign the same by anticipation. The sister was a 
widow at the date of the will, and had so continued; and she 
filed a bill praying to have it declared that she was entitled 
absolutely to the one-third part of the testator’s residuary 
estate, and Barton v. Briscoe was relied upon in support of 
the claim. 


* 18 Vesey R. 429. * Woodmeston v. Walker, 2 Russ. & Mylne Rep. 197. 
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The master of the rolls distinguished the case from Barton 
v. Briscoe, as in that case the restraint against alienation was 
by the terms of the settlement applied only to the actual 
coverture, whereas in this case the restraint applied to the 
coverture with any husband whom the annuitant might hap- 
pen to marry. 

His honour said, he could not satisfy himself that there was 
any substantial difference between a present coverture and a 
future coverture. “It is a familiar case, that where the inte- 
rest of a legacy is given to an unmarried female for life, to her 
separate use in case of coverture, and the power of sale or 
anticipation is restrained, then in case of a future marriage, 
and a sale or anticipation during the coverture, the court holds 
that sale or anticipation void, although by the terms of the 
will the life interest of the legatee is not limited over upon 
that event: and no right accrues by the prohibited act to any 
other person.”’ 

The decree of the master of the rolls was reversed by lord 
chancellor Brougham. His lordship considered the rule of 
law which prevents a party from imposing restrictions upon 
property, inconsistent with the interest given, to be the same 
in personal as in real estate. In a personal chattel it was 
impossible to create a life estate which the donee might not 
alien, although consistently with rules of law the object might 
be attained by annexing to the gift a forfeiture or defeasance, 
on the happening of a certain event or upon a particular act 
being done, because the donee takes an estate which is limited 
by the event or act done. On the happening of the event, or 
upon the performance of the act, a new estate accrued to 
another individual. 

An annuity might be made thus determinable on alienation. 
It was admitted, that upon the settlement of property upon a 
feme covert, it might be conveyed by such a form of words 
as should expressly exclude the marital right, and place her 
in respect of that property in the same condition as a feme 
sole: but he said, “ No authority can be found for the position, 











284 SEPARATE ESTATE. 





that a feme sole may be tied up and restricted in the dominion 
over her property, any more than a male who is clearly inca- 
pable of being so restricted. The operation of the clause 
against anticipation, where there is no limitation over, rests 
entirely on its connexion with the coverture; and on its being 
applied to a species of interest which is itself the creation of 
equity. The present is not a case where there is a coverture, 
but a possibility only of a coverture; and it would be going 
further than the authorities warrant and be violating legal 
principle, to give effect to an intention of creating an inalien- 
able estate in a chattel interest, conveyed to the separate use 
of a feme sole, (which estate till her marriage, or after her 
husband’s decease, she might otherwise deal with at discre- 
tion,) simply because at some after period she might possibly 
contract a marriage.” 

It is impossible to suppose, that on the one hand sir John 
Leach, after the doctrine advanced by him in Acton and 
others v. White, meant to maintain that a woman is restrained 
from the power of alienating her interest, because it is given 
to her sole and separate use; or that on the other hand, lord 
Brougham was of opinion that when she should become a 
JSeme covert, the woman would hold the property divested of 
the conditions imposed by the donor, unless she had elected 
whilst she was a feme sole to take it absolutely. 

The master of the rolls probably supposed, that if the value 
of the annuity was paid to the testator’s sister, the amount 
would on her marriage still be held to her separate use inde- 
pendently of her husband, and without power during the 
coverture to sell or assign the same by anticipation: but that 
the annuitant had whilst unmarried an unrestricted right of 
property. 

But if the annuitant had an absolute right to dispose of the 
fund, (and this was unquestioned,) she certainly was entitled 
to have it paid to her according to the prayer of the bill; and 
lord Brougham considered the election of the woman to take 
the fund absolutely as equivalent to an assignment. 
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It was argued in opposition to the prayer of the plaintiff, 
that the restriction upon the interest of the annuitant, though 
it did not prevent her from having the property at her dis- 
posal until the time of her marriage, when that event took 
effect, operated as a postponed fetter, which would fall off on 
her husband’s death, and be again imposed on her entering 
into a second marriage. His lordship considered such an in- 
terest as strange and anomalous, which could not be effectually 
created unless perhaps by annexing to the gift a limitation 
over to trustees, to preserve it for the woman during successive 
covertures. Such an estate, thus qualified, would indeed be 
anomalous: but the sole and separate estate of a woman, over 
which she has every incident of property whilst unmarried, 
but which on her marriage is independent of the control of the 
husband, is not thus to be regarded. There are no fetters 
upon such an interest except such as are imposed by law. 
The wife would have no control over her property, but for 
the equitable principle that relaxes the fetter which the com- 
mon law imposes as a consequence of the coverture. 

Whether a trust for the separate use of a woman with res- 
traint upon anticipation, will extend to any marriage which 
the woman may subsequently contract, depends upon the 
nature and the terms of the settlement. On! a settlement 
made in contemplation of marriage, between Robert Giveen 
and Caroline Lambert, the latter assigned to trustees certain 
property in trust after the marriage, to receive the income of 
the trust property during her life, and pay the same into her 
hands for her own sole and separate use and benefit, or as 
she should by any writing under her hand, notwithstanding 
her coverture, direct or appoint; but no appointment to be 
made by anticipation, or before the same should become due. 
It was also declared that the income should not be liable to 
the control or debts of Robert Giveen, her intended husband, 
in any manner whatever, She married Robert Giveen, and 


* Knight v. Knight, 6 Simon’s Rep. 121. 
VOL. III. 25 
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he having died, married Charles Knight, by whom a bill was 
filed against his wife and a surviving trustee of the settlement. 
He claimed that the trusts for the separate use of the wife, 
and which restrained anticipation, ceased on the death of her 
former husband, and that upon his death she became entitled 
to receive during her life, and to alien and change the income 
of the property, and that her marriage with the plaintiff was 
an assignment to him in law of the income. The bill prayed 
that the plaintiff might be declared entitled to receive and 
assign the income of the property as he should think proper, 
during the joint lives of himself and his wife. 

The vice-chancellor was of opinion that the trust was 
created for the life of the woman, with limitations and restric- 
tions which were binding during her marriage with her first 
husband, but not beyond it ; and that consequently her second 
husband was entitled to receive and dispose of the income of 
the trust property during the coverture. 

The case of Beable v. Dodd was cited, to show that a father 
might by his will make provision for his unmarried daughter, 
so as to guard her property against the control and debts of a 
future husband: but this case was entirely different. It was 
the case of a marriage settlement, the consideration of which 
was the marriage. The parties had in contemplation the 
intended marriage, and the agreement did not contemplate a 
future possible marriage. When property is devised, the 
conditions by which it is affected depend upon the will of the 
testator; but in this case the parties being about to enter into 
a relation, with which certain rights were incident at common 
law, agreed to qualify those rights, and the consideration of 
that agreement could not extend to a future marriage, even, 
as it would seem, if a restraint upon a future husband had 
been within the contemplation of the parties. The future 
marriage could only be restricted by the terms of a new mar- 
riage settlement. 

The following case is perfectly consistent with the princi- 
ples upon which the cases alluded to above are founded, and 








SEPARATE ESTATE. 287 





shows that a bequest of money to a daughter cannot be ac- 
companied with a restraint on the power of alienation, which 
a court of equity will make effectual against herself and a 
future husband, when both unite in a conveyance. 

A testator! gave a certain sum of money to trustees to pur- 
chase an annuity for his daughter, Ann Newton, to hold the 
same in their names during the life of his daughter, and to 
pay and apply the same half-yearly into her proper hands. 
The receipt of his daughter was to be from time to time, not- 
withstanding any husband she might thereafter have, a suffi- 
cient discharge; it being the express desire of the testator that 
the annuity should not be subject to the debts, management, 
control, will, or engagements of any husband she might have, 
but that she should not be at liberty in any way whatever to 
sell, assign, or dispose of the annuity. And it was declared, 
that if she should attempt to do so such sale should be void. 

Ann Newton married Appleton; and by indentures in con- 
sideration of £270 then due from Appleton to a certain cre- 
ditor, and in consideration of the advancement of a further 
sum of £250 to Appleton, the latter and his wife assigned to 
the creditor of the husband all the sums of money, chattels, 
and effects belonging to them, or to which they or either of 
them were or should thereafter become entitled, under the 
said will, upon trust for securing the repayment of the two 
sums of £270 and £250 with interest. On a petition by the 
husband and his wife, on the ground that the restrictions upon 
the sale of the annuity were void, that the money should be 
appropriated to the payment of the debt of the husband, the 
vice-chancellor, sir Lancelot Shadwell, held, that as the an- 
nuity was not given over upon alienation, the restrictions 
were void, and ordered according to the prayer of the petition. 

The cases which we have cited show, that no restraints 
which the testator might have imposed upon the bequest to 
his daughter, would have been effectual to prevent alienation, 


' Newton v. Reid, 4 Simons R. 141. 
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whilst she was a feme sole. On her marriage, she might have 
given the absolute control of the property to the husband: after 
the marriage, she could not anticipate the income or convey the 
property, because her interest was equitable, and subject to 
the rules imposed by the court of chancery; but the husband 
and wife might jointly convey the property in virtue of their 
common law right, in the same manner as the annuitant 
might have conveyed before the marriage, notwithstanding 
the attempt to restrain alienation. Even if the interest of the 
husband and wife was equitable and bound by the rules of 
equity, still as the assignment was made with the approbation 
of the court of chancery, the decision was correct. No res- 
triction can be valid which operates as an absolute bar on 
alienation. 

The case of Brown v. Pocock! was decided on a considera- 
tion of the above mentioned authorities. In this case it was 
decided, that notwithstanding a clause against anticipation, 
annexed to the bequest of a life interest to an unmarried 
female infant, she might assign her interest on coming of age 
and before marriage, and that the court of chancery, the fund 
having been paid into court, would make the conveyance 
effectual against the husband. 

The testatrix bequeathed to the defendants a sum of money 
to invest the same, and stand possessed of the trust fund. A 
portion of the interest was directed to be applied to the main- 
tenance of each of the three infant daughters of Brown. The 
residue was to be allowed to accumulate until the daughters 
should each attain the age of twenty-one years, when the 
whole of the interest was directed to be paid to them for their 
respective lives, in equal shares; and in case any of them 
should marry, one-third part of the trust fund was to be held 
in trust, for the sole, separate, and peculiar use of the daughter 
so marrying during her life. It was provided that the interest 
and dividends should be paid to her, but not by way of anti- 


* 2 Russ. & Myl. Rep. 210. 
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cipation, for her separate use. On the death of the testatrix, 
a suit was instituted for the administration of the estate, and 
the legacies were paid into court. A few months after, the 
eldest of the daughters, Ann Elizabeth, attained twenty-one; 
in consideration of a sum of money advanced to her by John 
Hovil, she assigned to him all the interest which she took 
under the will upon trust to secure the repayment of the 
money. Upon the intermarriage of Ann Elizabeth Brown 
with Samuel Andrews, Hovil presented a petition that the 
amount of his claim might be ordered to be paid to him out 
of Mrs. Andrews’ share of the trust fund. The master of the 
rolls refused to make the order, and an appeal was made to 
the lord chancellor. Lord Brougham considered the attempt 
to restrain alienation by the clause in the will against antici- 
pation, ineffectual, as there was no gift over, and the daughter 
was not married either at the date of the will or the death of 
the testatrix. An order was therefore made according to the 
prayer of the petition. 

But in the case of Massey v. Parker,’ decided by sir C. 
Pepys, master of the rolls, the principle which governed the 
preceding cases was carried to an unwarrantable extent. A 
testatrix gave the interest of her residuary property to her 
two grand-daughters, Eliza and Rebecca Wadsworth, who 
were both unmarried at the date of the will; and she directed 
that the interest should be for and under their sole control, 
the principal to be equally divided for the use of their sur- 
viving issue, and that Mary Wadsworth, their mother, should 
have no control whatever over their property, and that at the 
demise of the said grand-daughters, the principal should be 
equally divided for the use of the surviving issue, with limi- 
tations over on the death of either of the grand-daughters 
without issue. At the death of the testatrix, Eliza, one of the 
grand-daughters, was of age, and soon after she married 
Wood. There were two children, issue of the marriage. 


+2 Mylne & Keene’s Rep. 174. 
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Wood took the benefit of the insolvent debtor’s act, and the 
plaintiff, Massey, was chosen assignee of his estate and effects, 

The bill was filed against the executors by whom the will 
was proved, and other parties claiming interests under the 
will. To this bill the defendants demurred; and the questions 
raised upon the argument of the demurrer were, first, whether 
upon the words of the will the testatrix intended to give the 
interest of her residuary personal estate to her grand-daughters, 
to their separate use; and secondly, whether if such were her 
intention, it was an intention to which the law would permit 
effect to be given. 

The master of the rolls was of opinion, that there was no 
intention to exclude the husband from the property of the 
wife, and that the words were used in reference to the possible 
control of the mother over the grand-children. But his honour 
said that the more important question was, whether the inten- 
tion to give the income for the separate use of the grand- 
daughter Eliza, if sufficiently expressed, could under the cir- 
cumstances have effect given to it, so as to deprive the husband 
of his ordinary right to the property. The objection was, that 
the legatee being unmarried at the time of the testatrix’s 
death, the intended restriction was inconsistent with the na- 
ture of the interest given, and therefore inoperative. That 
an attempt so to fetter the interest of a male legatee cannot 
succeed, he said, was decided in Brandon v. Robinson, supra, 
and he considered the same rule established, by Woodmeston 
v. Walker and Brown v. Pocock. He considered v. 
Lyne! as apparently inconsistent with these decisions, but 
thought that the judgment in that case proceeded altogether 
upon the supposed intention, without reference to the rule of 
law as established in the other cases. It had also been de- 
cided that such fetters, though binding upon a married female 
legatee during her coverture, cease upon her becoming dis- 
covert, as in Barton v. Briscoe. His honour said, that “the 





* 1 Younge 562. 
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only question therefore was, whether where such fetters are 
attempted to be imposed upon an unmarried female legatee, 
and she marries without obtaining payment of the fund, such 
fetters are to operate during the coverture. Why were they 
inoperative before the marriage? Because they were incon- 
sistent with the nature of her estate. Her estate and interest 
were therefore absolute before marriage, and the trustee held 
the legacy for her absolutely. She might have taken it herself, 
or have given it to any one; and why may she not, by the act 
of marriage, give it to her husband? Upon principle, there- 
fore, I should not have had any doubt of the right of the hus- 
band; but the very point was decided in Newton »v. Reid, and 
that case was alluded to without any expression of disappro- 
bation by the lord chancellor, in Brown v, Pocock. I must 
therefore consider the point as settled.”” He was therefore, 
on both points, of opinion that the husband did obtain an in- 
terest in his wife’s legacy. This opinion, so far as it relates 
to the validity of the restriction on the rights of a future hus- 
band, was extra-judicial. The doctrine cannot be sustained 
on principle, and instead of being supported by the authorities 
cited, is entirely at variance with them when properly under- 
stood. 

The master of the rolls regarded marriage as equivalent to 
a transfer of the property; and because the bequest contem- 
plated a restriction upon the rights conferred by that act, he 
considered it invalid. 

A feme sole cannot be restrained from alienating her pro- 
perty. There can be no doubt, that the rule declared in 
Brandon v. Robinson is equally applicable to male and female 
legatees. Marriage conveys certain rights and more exten- 
sive powers to the husband, over all the property of the wife. 
But the community of interest is in a great measure a rule of 
policy. The conveyance wrought by marriage is not there- 
fore to be regarded in the same manner as a transfer of pro- 
perty to a stranger for a pecuniary consideration, which 
substitutes the purchaser to the absolute rights from which 
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the assignor is fully excluded. The transfer of property 
effected by marriage, as a rule of policy, is modified by other 
principles and rules applicable to the relation. Although the 
operation of marriage would be to transfer personal chattels 
to the husband, still there may be an agreement concurrently 
executed between the husband and wife, on a marriage set- 
tlement by which the control of the property is exclusively 
reserved to the wife. If marriage was to be regarded as an 
absolute conveyance, such a settlement would be viewed as 
inconsistent with the object and purposes of the marriage, 
and as void for the same reason which governed the decision 
in Brandon v. Robinson. The cases cited show, that pro- 
perty may be given to a married woman, not subject to the 
control of the husband or liable to his debts, and over which 
the wife shall exercise all the rights of property, which as 
incident to dominion are imparted to the husband by the act 
of marriage. Whatever rights are vested in the husband by 
marriage, in relation to property acquired by her whilst a 
JSeme sole, he has the same absolute rights prospectively in 
property conveyed to her after the marriage. If a convey- 
ance to a woman in exclusion of a future husband is incon- 
sistent with the act of marriage, such a condition in a convey- 
ance to the woman after the marriage is equally inconsistent 
with the agreement imported by that relation. But such 
conveyances have always been made, and the validity of the 
restriction cannot be questioned. 

The ancient rule of the common law has been modified by 
the court of chancery. The common law gives to the hus- 
band the absolute control of the revenues of the wife. Equity 
declares that an agreement, by which the husband is excluded 
wholly or partially from the enjoyment or control of the pro- 
perty of the wife, is perfectly consistent with the relation 
contracted by the marriage. The common law gave to the 
husband the possession and control, not only of all the pro- 
perty of the wife at the time of marriage, but also of property 
thereafter to be acquired. Equity decides, that property 
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given to the wife in restriction of marital control, shali be 
held notwithstanding the relation on the conditions imposed 
by the donor. In many cases, where there has been no res- 
triction imposed by the conveyance of property, or by a set- 
tlement between the parties on the rights of the husband, 
equity lays hold of the property of the wife, subjects it to the 
rules of its peculiar jurisdiction, and gives to the husband a 
modified, partial, and restricted interest. Such being the 
doctrine of the court of chancery, the law which follows and 
adopts the principles of equity, though it recognises the right 
of the husband over the property of the wife as the general 
rule, sanctions nevertheless, in particular cases, agreements 
in restriction of all the marital rights of property, and convey- 
ances which operate prospectively as well as presently in 
exclusion of the husband. It cannot therefore be said, that 
by contracting marriage a woman elects to convey her per- 
sonal property or the revenues of her real estate to her hus- 
band: by marriage she gives to her husband marital rights, 
as modified by the principles of equity. In truth, the incidents 
of marriage constitute no part of the agreement between the 
parties. They are collateral to it, not contemplated in the 
contract, or the subjects of it. The law' provides, that cer- 
tain rights and powers shall be consequent to the relation. If 
by legislative enactment the incidents of marriage should be 
reversed, there would be nothing in such a provision of law 
inconsistent with the principal contract. The contract of 
marriage has no direct relation to property, and if the parties 
agree to waive or to modify the incidents which attend the 
relation, there would seem to be, even on the principles of 
the common law, no inconsistency between the contract of 
marriage and the marriage settlement. Originally, settlements 
in derogation of marital rights were regarded at common law 
as inconsistent with policy, but not as repugnant to the prin- 
cipal contract. 
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The authorities cited in Massey v. Parker are far from 
sustaining the peculiar views of the master of the rolls. The 
absolute power of alienation in the feme sole, by virtue of 
her rights at common law as clothed with the absolute inves- 
titure of the fee, or of a lesser interest carved out of the fee, 
is in perfect consistency with restrictions imposed upon the 
separate estate of a feme covert, which is the offspring of the 
court of chancery, and therefore governed by its peculiar 
principles. The interest of an unmarried woman, over which 
' she has whilst sole the absolute rights of proprietorship, be- 
comes on marriage merely equitable, and the restraints on her 
rights, which before the coverture were of no avail, then 
become effectual. The cases cited relate only to the powers 
of a feme sole, and do not affect the restrictions upon the 
equitable interest of a feme covert. 

The question was again under consideration in the subse- 
quent case of Benson v. Benson.' A testator charged certain 
property in Barbadoes with the payment of £10,000, at law- 
ful interest from the day of his death, to certain specified uses; 
among others it was declared, that the annual interest to 
accrue should be to the sole, separate, and exclusive use and 
benefit of his daughter Jane, the wife of John Lane, for and 
during her natural life, totally free and independent of the 
debts, control, or engagements of her husband, and for which 
her receipts alone, or the receipts of such person or persons 
as she should alone appoint from time to time, should be a 
sufficient discharge. After the death of the testator, Lane, 
the husband, died, and the widow intermarried with Benson, 
the plaintiff. The bill prayed that it might be declared, that 
the plaintiff became absolutely entitled on his marriage to 
receive the interest, which during the life of his wife the de- 
fendant should accrue on the legacy, and that the balance of 
interest then due, and that all the interest which should 
become due during the life of his wife, might be paid to him. 


1 6 Simon’s R. 126. 
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On a demurrer two questions were presented; first, whether 
this was a continuing trust for the separate use of a married 
woman; second, whether such a trust in a devise, in contem- 
plation of a future marriage, could be sustained. It was con- 
tended on behalf of the husband, that the restriction was 
confined to the first husband, and that if intended to be an 
abiding trust it was invalid; and Massey v. Parker was 
relied upon by the counsel for the plaintiff, who said that the 
question had been considered as settled by that case amongst 
conveyancers. 

The vice-chancellor,! expressed great reluctance to decide 
upon the second point unless he was obliged to do so, and he 
said that the language of the will relieved him from that 
necessity, as the will must be taken to create a gift for the 
separate use of the daughter during the life of the first hus- 
band only. 

In the course of the argument, the vice-chancellor suggested 
to the counsel for the plaintiff various difficulties. “Sup- 
pose,’’ he said, “that a father seised in fee devises to trustees 
and their heirs, in trust for the separate use of an infant 
daughter, and she attains twenty-one and marries, could the 
husband file a bill against the trustees to have the legal estate 
conveyed to him, and so defeat the intention of the testator?”’ 

The counsel for the plaintiff maintained, that the only 
mode in which the marriage could be prevented from ope- 
rating as a conveyance, was the execution of a marriage 
settlement, and that the right to the exclusive control of the 
property, if not secured by a settlement, must be regarded as 
extinguished. The vice-chancellor, however, expressed the 
opinion, that marriage was not to be regarded as equivalent 
to an absolute conveyance by the wife to the husband. 

If the doctrine of the master of the rolls in Massey v. Par- 
ker should finally be established, a distinction may be stated, 
however, which will take the case of a female infant out of 


* Sir Lancelot Shadwell. 
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the principle. A female infant is a ward of the court, or 
entitled because of her infancy to the protection of that court, 
It is the duty of her guardians, and it would be according to 
the policy of the court of chancery to guard her rights and 
secure her interests by a settlement on the marriage, with 
restrictions on the husband which should give full effect to 
the intention of the donor. If she marries during her infancy 
without a settlement, when the husband files a bill against 
the trustees to have the legal estate conveyed to him, the 
court will interpose a suitable protection and give substantial 
effect to the terms of the restriction, on the principle that the 
interests of the infant ought to have been secured by a proper 
provision under the direction of the chancellor. But if as in 
the case stated by the vice-chancellor, the woman marries 
on coming of age, the consequences of the act must be the 
same as if the devise had been made to her after the termina- 
tion of her minority. 

But the doctrine advanced with so little consideration, by 
the master of the rolls in Massey v. Parker, can never be sus- 
tained, founded as it is upon a false view of the effect of 
marriage as a transfer of property, and a mistaken application 
of recent authorities. It is at variance, as was remarked by 
the vice-chancellor, in Benson v. Benson, with the practice of 
the last hundred years, and it is certainly inconsistent with 
principle and the current of authorities. 

To recapitulate; the true doctrine recognizes the right of a 
feme sole to exercise the power of alienation to the same 
extent as a male, and gives effect to a restraint upon her 
power only when that relation exists, which at common law 
merges her rights in those of the husband. Rights which are 
artificial and created by equity, may be modified by the prin- 
ciples of equity. When the relation ceases, the absolute 
rights of property are restored. Marriage alone is not an 
absolute transfer of property, nor does it operate to discharge 
conditions imposed in contemplation only of marriage. Res- 
trictions upon marital rights are sustained by the same prin- 
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ciples which render marriage settlements admissible, as not 
inconsistent with the principal contract. Equity permits the 
wife to have a sole and separate estate, independent of the 
husband; the law therefore gives validity to a gift or devise, 
on a condition that this equitable separation of interest shall 
be made. 

Uniess all the rules of equity on this subject are over- 
thrown, on the ground that a divided interest is inconsistent 
with policy and the nature of the contract, marriage cannot 
be considered as an absolute election by the feme sole to 
merge her rights in those of the husband. 

The law in the state of New York has been entirely 
changed by the operation of the revised statutes. It is en- 
acted, first, that an express trust may be created to receive 
the rents and profits of land, and apply them to the use of 
any person during the life of such person or for any shorter 
term; second, that no person beneficially interested in a trust 
for the receipt and profits of lands, can assign or in any man- 
ner dispose of such interest; third, that where the trust shall 
be expressed in the instrument creating the estate, every sale, 
conveyance, or other act of the trustees, in contravention of 
the trust, shall be absolutely void.! 

Whenever a trust is created in favour of an unmarried 
woman, the interest cannot be alienated; when the rents and 
profits are to be held to the use of a woman independent of 
the control or debts of a future husband, she cannot discharge 
the estate of its conditions by any conveyance. The hus- 
band, the wife, and the trustees, by joining in a conveyance, 
could not alienate the property. The question which we 
have considered is therefore in the state of New York of no 
importance, except in relation to conveyances made before 
the year 1830, when the revised statutes took effect. 

S. F. D. 


' See Revised Statutes, vol. i. p. 728, 730. 
VOL. III. 26 
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ART. III.—EFFECT OF JUDGMENTS BY THE CIVIL 
LAW. 


[The following article is the production of M. Valette, professor of the civil code 
to the faculty of law of Paris, and has been translated freely from the Revue 
de Droit Francais et Etranger, of January, 1844.) 


Can a judgment rendered against a debtor upon a question 
of the right of property of an immovable, be set up against a 
mortgage creditor whose title is anterior to the suit? 

We have already had occasion to examine the principle 
according to which a judgment is conclusive only between 
the parties. It has always appeared to us, that this old and 
salutary principle has not been understood as it ought to be 
in all its plenitude, and with all its natural consequences. It 
seems as though this elementary proposition, that in civil 
matters the verity imported by a judgment (res judicata pro 
veritate habetur),' is only a relative not an absolute verity, 
were admitted with difficulty and regret. The reasonvs, that 
there is always something odious and strange at first blush, 
in seeing the same fact by turns affirmed and denied in judg- 
ments rendered between different persons. And nevertheless, 
such is the fundamental! principle on the subject of civil judg- 
ments, both according to the Roman and the French law. 
This instinctive aversion to admit freely this principle, is the 
reason of the want of completeness and harmony which is 
presented by the jurisprudence and doctrine of certain authors 
on questions of this class. 

Particularly in regard to the question placed at the head of 
this article, most jurisconsults refuse to acknowledge that a 
judgment rendered against a debtor as to the property of an 
immovable, should have no force against those creditors who 


* Law 207, ff. de reg. juris. * Art. 1351 du Code. 
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in right of the debtor have acquired a mortgage before the 
litigation commenced. 

Thus, for example, my debtor has for my security given 
me a mortgage upon an immovable which he pretends to 
belong to him, or rather, I have acquired a judicial or legal 
mortgage (with or without registry, according to the case), 
upon all the immovables or upon certain immovables which 
I considered as belonging to my deltor. Afterwards the 
debtor is defeated, whether as plaintiff or defendant, in a suit 
relative to the property of the immovable or immovables in 
question. The jurisconsults referred to deny me the right to 
maintain, in opposition to the judgment rendered, that my 
debtor was really the proprietor, and that consequently the 
mortgage which I hold by the agreement of the debtor or by 
the law, ought to be supported for my security. 

In our opinion, on the contrary, the authority of the judg- 
ment in question ought to be limited to the parties who have 
pleaded upon the question of property. In fact, the 1351st 
article of the code civil, in treating of the legal presumption 
arising from the judgment, declares in express terms that the 
issue should be between the same parties, and formed by 
them and against them in the same character. So also the 
Roman law said: excepltionem rei judicalz obstare, quoties 
eadem quzstio inter easdem personas revocatur.. Now, 
according to our hypothesis, the mortgage creditor has not 
been a party to the judgment: this judgment is then as to him 
an independent fact, res inter alios acta, just as it would be 
inconclusive upon him who before the suit may have ac- 
quired from the losing party a right of property, or usufruct 
in the immovable which has subsequently become the object 
of litigation. 

Without doubt the result is entirely different, if the pur- 
chaser of the immovable or of the usufruct, or the mortgage 
creditor, &c. only have a title posterior to the judgment, or 


'L. 3 etl. 7,§4, ff De except. rei judic. xliv.—2, 
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even posterior to the commencement of the proceeding: for 
he could only take the thing in the state in which it was 
placed at the period of the transfer or cession. Now at this 
period the person from whom his title is derived was barred 
of his rights to the immovable, or at least had formed the 
judicial engagement whence resulted the necessity on his 
part of submission to the ultimate decision of the judge.’ The 
purchaser subsequent to the suit is then in a position identical 
to that of one having title posterior to a contract, by which 
the alienor has destroyed or impaired his rights in the thing 
afterwards aliened. Thus, for example, if a mortgage is 
granted to me of an immovable already charged with an 
usufruct, by an act of a certain date, my mortgage will only 
operate upon the naked property.? 

But as to those having title anterior to the suit, they are 
altogether strangers to the judgment which is set up against 
them. Their rights once vested, such as they are, are inde- 
pendent of him who created them, and who having aliened 
either his entire title or a portion of it, has no more any 
capacity to plead in right of his alienees. Thus, for example, 
if I have sold an immovable, it does not pertain to me to act 
or defend in law against a third person claiming to be owner. 
This belongs henceforth to the alienee. But if instead of the 
full property I have transferred only a less title, for example 
an usufruct, a right of common, a mortgage, without doubt 
I can of my own accord compromise in law that portion of 
right which is reserved to me, and as to this portion the judg- 


* It is in this sense that the Roman law said: Exceptionem rei judicate a 
persona auctoris ad emptorem transire solere (L. 9, § 2, tf. De except. rei jud.) 
et aussi: exceptio rei judicata nocebit ei, qui in dvminium successit ei, qui judicio 
expertus est. (L. 28, ibid.) V. also the law 11, § 8, ibid. thus expressed: Si 
egero cum vicino aque pluvie arcende, petnoe alleruter nostrim pradium 
vendiderit, et emptor agat, vel cum eco agatur, hec exceptio nocet: sed de eo 
opere, quod jam erat factum, cum judicivm acciperetur. 

* Cod. Civ. art. 1122, 1319, and 1322. Eadem enim debet esse ratio judici- 
orum in quibus videmur quasi contrahere ac conventionum. Pothier, Traité 
des Obl. part iv. c. 3, s.3, No, 55. Toullier, tit. x. No. 199. 
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ment against me shall have the fullest effect. But it cannot 
be so as to that which I have aliened; for in regard to that 
portion of right which has been aliened, I cannot either in 
pleading or contracting change the position of my alienees. 
If the adverse party wishes to obtain a decision which shall 
have a general and absolute authority, it is lawful for him to 
make all persons interested parties, in order to obtain against 
them all one and the same judgment. 

This distinction, so reasonable between purchasers anterior 
and posterior to the suit, is very clearly established by the 
Roman jurisconsults, those masters of the art of conceiving 
and deducing scientifically the rules of right. Pothier has 
very well summed up their doctrine upon this point in the 
following formula: Quod diximus, exceptionem rei judicate 
que auctori noceret obesse ejus successori ita obtinet, si suc- 
cessit postquam contra auctorem judicatum est; secus si 
jam ante successerat.' Pothier has transferred this same rule 
into his Traité des Obligations, in these terms: We can set 
up against the successor the judgment rendered against him 
under whom he claims, provided, however, that he has suc- 
ceeded subsequently to the suit in which the judgment has 
been rendered. 

This distinction to be made between titles anterior and 
posterior has certainly, we must at once admit, no application 
to the general creditors of the debtor who has lost the cause. 
The judgment rendered against the debtor may be always 
set up against them (except in the case of fraud), if they 
claim to seize, as belonging to him, things which a judgment 
has decided not to belong to him. And why? For this 
very simple reason, that the general creditors are not vested 


' Poth. Pond. Justin. § 24, ad tit. de except. rei jud. 
* Part 4, c. 3, s. 3, de U'autorité de la chose jugée, No. 56. 
* V. the same idea expressed by Toullier, t. x. No. 199, and by M. Duranton, 
t. xiii. No. 506, at the end. M. Duranton is more exact than Toullier, in that 
he considers the period of the commencement of the suit, and not the time of the 
judgment. Comp. 1. 11, § 8, ff De except. rei judicat. 
26* 
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with a right to such or such a thing certain, and that they 
have on the contrary only a general right upon the actual 
fortune of their debtor, a right capable at every instant of 
being enlarged or restrained.' A man who owes debts is not 
the less free to alien, to bind himself by contracts, in a word 
to diminish the mass of his fortune. Now in the same man- 
ner that he can alien, contract, &c., he may engage in law- 
suits, and tacitly submit to the unfavourable consequences 
which may result from them. And in a like manner, as a 
fraudulent alienation can be avoided at the suit of the cre- 
ditors defrauded by it,2 so the lawsuit in which the debtor 
colluding with his adversary, suffers himself to be condemned 
in fraud of his creditors, can be avoided by them. 

These principles, conservative of vested rights, are admitted 
in general, both in theory and in practice. But it is a sin- 
gular thing, and has suggested the subject of this article, that 
writers and jurists deviate from them, and they will permit 
us to say, indulge in what are certainly mere ramblings, as 
far as concerns mortgage creditors. They hold that a mort- 
gage, though it be not a simple debt but a real right, has its 
existence bound by the fate of lawsuits well or ill maintained, 
in which the debtor has engaged alone relative to the mort- 
gaged immovable. 

Thus where a person has sold an immovable or charged it 
with an usufruct, &c., it is universally admitted, that judgments 
rendered against the vendor or person making the charge, 
cannot be set up against the purchaser anterior to the suit.‘ 


' Cod. Civil, art. 2092. * Ib. 1167. * Comp. C. de Proce. art. 872. 

* V. all the decrees cited in the table tricennale of the collection of Sirey, 
(from 1800 to 1830,) by M. de Villeneuve, atocat, vo. Tierce Opposition, (No. 
33, et suivants). V. also in the table decennale of the same (1830 to 1840), at 
the same word (Nos. 17 and 18), the two decrees of the court of cassation, ch, 
civ. of 11th March, 1834, and of 26th March, 1838. Besides, the principle laid 
down in art. 1351, as to the adjudication considered as a presumption or legal 
evidence, it is almost always badly presented in the decrees and in many authors 
as subordinate to the employment of the Tierce Opposition, which however has 
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In treating, however, of a mortgage,’ they do not apply 
to it the same rule, and contend that the consequences of a 
suit posterior to the mortgage affects injuriously the mortgage 
creditor, though he was no party to it2 

Let us examine, then, whether this exception to the prin- 
ciple admitted in the other case, according to which a real 
right once aliened, cannot be affected by the result of a suit 
in which the alienor alone is a party, can be justified. For 
what reason shall a mortgage be less respected, less secured 
than a right of property, of common or of usufruct? 

We have endeavoured to collect and classify the grounds 
presented for this doctrine, and we propose to offer the result 
of our researches. We shall see in the end that most of these 
arguments are resolved into a pure begging the question. 

Thus it is alleged, that the mortgage creditor has in the 
thing mortgaged only the same right which the mortgagor 
himself had in it; that the mortgagor not being the proprietor 
(which the judgment decides), the mortgage is null: and this 
proposition appears reproduced under a thousand different 
forms: as if the question in contest between the mortgage 
creditor and the third person were not exactly this, whether 
the immovable did really belong to him who mortgaged it. 
The claim of the creditor is based upon the affirmative, and 
when this claim is attached on the ground that the immovable 
has not been well mortgaged, and that it is ascertained by the 
judgment to belong to a third person, the creditor repels pe- 
remptorily the authority of this judgment, by replying that as 
to him it is res inter alios judicata. Ina word, the creditor 
reasons as would the purchaser of the whole or of an undi- 


no relation to the authorily of the judgment, but only to its executory force. V. 
upon this point the excellent explanations given by Boitard, 2d edit. t. 11, Nos. 
240, et suiv. ; 

* Or even according to some, of a servitude, as we shall see in examining the 
doctrine of Proudhon. 

* VY. the decrees of the court of cass. of 16th June, 1811, 21st August, 1826, 
3d July, 1831, 9th December, 1835, and others, indicated in the table decennale, 
de M. de Villeneuve, (1830-1840), vo. Tierce Opposition, Nos. 9 et suivants. 
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vided portion of the property, or of the usufruct, &c., the 
titles to which are anterior to the suit the result of which is 
set up against him. 

It is not without some surprise, that we find such a passage 
as the following in so great a jurisconsult as Merlin: “A 
creditor, even with a special mortgage, is necessarily in the 
case of his debtor. It is from his debtor that he derives his 
right. He is a mortgagee only because his debtor has mort- 
gaged to him his property; but in mortgaging, he has not 
rendered him either a joint owner nor an usufructuary; he 
has given him only a right subordinate to his own personal 
right, and if it is adjudged in a suit to which the debtor is a 
party that he has no right of property, or that it is defeasible 
for a cause inherent in the title itself whence it is derived, in 
that case the mortgage falls with it: resoluto jure dantis, 
resolvitur jus accipientis.””! 

The answer of the mortgage creditor to this argument is 
always the same, and always irresistible: he says, that his 
right being anterior to the suit the result of which is invoked, 
the judgment to which he was not a party cannot be set up 
against him, by the terms of art. 1351 du code civil; and as 
to the real question, he maintains that his debtor was the 
true owner of the thing mortgaged. 

In the work whence this passage of Merlin is extracted, he 
undertakes with remarkable confidence to establish that the 
mortgagee is only in the case of his debtor, in order to urge 
against him the Ist art. tit. 35 of the ordinance of 1667, which 
denies the remedy of exception (¢ierce opposition) to the 
assigns of (ayant-cause de) the party condemned. In fact, 
this article is thus expressed: “ Final decrees and judgments 
can be reversed by letters en forme de requéte civile, as regards 
those who shall be parties or duly cited, or their heirs or 
assigns, (ayant-cause).’’? But if the word ayant-cause, in 


* Quest. de droit, 4 edit. vo. Opposition (tierce), § 1, p. 57. 
* The same rule may be found, though expressed in different terms, in art, 
474 of the Code de Procédure. 
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the sense in which it is employed in the ordinance of 1667, 
embraced within its aceeptation persons who before the suit 
have dealt with the party condemned, this word will compre- 
hend then even a purchaser whether of an immovable, of an 
usufruct, or of right of common in the immovable: for they 
are persons, ayant-cause, habentes causam auctoris, as well 
as the mortgage creditor, and yet Merlin in the work which 
we cite recognises clearly enough, (that which, for that matter, 
is contested by nobody,) that a purchaser of the property or 
of the usufruct shall not be concluded by a judgment obtained 
solely against his vendor. 

What then did the ordinance of 1667 mean, in subjecting 
to the authority of the judgment the assigns of the party con- 
demned? Evidently, as we understand it, it meant to desig- 
nate by this word those who have succeeded to the party 
subsequently to the judgment against him, and who have 
only acquired the titles of their vendor in the condition in 
which the suit had placed thém. Such are those who have 
acquired the full property, co-proprietorship, usufruct, mort- 
gage, all supposed to be posterior to the suit.2 And in fact, 
from the moment that the real right; whatever it may be, has 
been granted, the rights of the grantee ought only to be ex- 
amined in reference to the period of the grant, and without 
reference to the suit which the grantor may afterwards main- 
tain. The position of the grantee, such as it is, cannot be 
modified without his assent and participation. And if such 
be not the true sense of the word ayant-cause, in the ordi- 
nance, why might it not equally well have been said, that a 
transaction or extra-judicial admission posterior to the creation 
of the mortgage, should destroy the title of the mortgage cre- 
ditor? Surely no one ever has or will now undertake to main- 
tain such a doctrine, though arts. 1319 and 1322, in conformity 


* Comp. art. 62 of the same title, 35 of the ordinance of 1667. 
* These are those ayant-cause to whom art. 474 of the Code de Procédure 
denies la tierce opposition, because they represent the party who has pleaded. 
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to the old doctrine,’ provide that full faith shall be given to 
authentic acts and acts under private signature, against the 
parties contracting and their assigns, (ayant-cause). Every 
body on the contrary admits, that the grantee prior to the act 
or admission cannot suffer any prejudice, and we know that 
hence have arisen long discussions among modern juriscon- 
sults, upon the importance of having a date certain in all 
instruments under private signature. 

If we may be permitted to make the observation, Merlin 
on this question is not consistent with himself: for having 
taken in too general a sense the word ayant-cause, in the 
ordinance of 1667, he deserts his own definition, in making a 
distinction without any reason between him who acquires a 
joint ownership or an usufruct, and him who acquires a 
mortgage. 

We have often heard the same sophism expressed, at one 
time under the form of a common maxim—no one can 
transfer more rights than he has—nemo dat quod non habet; 
at another time in figurative language, for example, by say- 
ing that the right of the creditor wants a dase, or a root, or 
that the trunk being cut down, the branches fall to the 
ground: unmeaning phrases, miserable metaphors, which do 
not advance one step in the discussion. He who has made 
the transfer, was he the owner of that which he transferred? 
The pretended right of the creditor, has it a base, a root? 
Such is the question which remains untouched. We must 
turn again to inquire what ought to be against the creditor, 
the effect of the judgment against the debtor. With the 
phrase nemo dat quod non habet, and the figures drawn from 
the trunk and the root, it is plain that we can just as well 
give to a judgment rendered against the vendor a conclusive 
effect against a purchaser anterior to the suit, that which no 
one has ever dared to maintain. 

Proudhon, in his treatise de ]’usufruit? devotes to the 


* Pothier, Traité des Obligations, Nos. 701 and 708, 
* Tome iii, Nos, 1300 et suiv. 
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defence of the same doctrine as Merlin a very extended dis- 
sertation, a summary of which we propose to give. Some of 
his arguments are drawn from principle, and relate to the 
general authority of an adjudication: others are drawn from 
the analogy of certain particular decisions of the code. 

The arguments of the first class may be divided, as Proud- 
hon himself has done, into two principal ones. We will take 
the liberty of inverting the order of them, because the second 
is that which has a nearer relation to our question, and indeed 
includes it entirely. 

In the first place, Proudhon maintains that the debtor, in 
whose right the mortgages have been created, is the legal 
representative of the mortgage creditors in the suit relating to 
the property of the thing: in other words, that the debtor is 
for the account of the creditors a perfect contradicteur legi- 
time, having the sole charge of representing in proceedings 
of this kind, as well his own interest as the interest of those 
upon whom he has conferred the mortgages.? 

Without doubt, if this rule is true, if the debtor is the legal 
representative of those interested, the lawful opposer of third 
persons, in a word, the mandatary of the mortgage creditors, 
all the difficulties vanish. ‘The mortgage creditors are found 
to have been parties to the suit, since they have been repre- 
sented by an attorney, and there has been a judgment against 
them. But the difficulty is to prove that these mortgage cre- 
ditors, anterior to the suit, have been represented in it by 


? Tome v. No. 1304, et suiv. It is well to observe, that in the Nos. 1304 et 
suiv., Proudhon seems always to reason by supposing any right whatever to the 
realty to be maintained by the possessor, (why not also by a person who, without 
actually possessing the immovable, may have mortgaged it in the character of 
owner?) But if we turn back to No. 1303, we see there that Proudhon means 
to confine his doctrine to the case of the creation of a mortgage or servitude. 
Besides, at No. 1298 he decides, that the appearance of the usufructuary is ne- 
cessary to the suit, in order that the decision may have the force of a judgment 
in respect to him; and in fine, in another volume (t. v. No, 2749), he gives the 
same decision in regard to the right of common. All this, it must be con- 
fessed, is somewhat wanting in clearness and precision. 
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their mortgagor, distinguishing their case in this respect from 
that of a purchaser of the property, of an usufruct, or of com- 
mon, as to whom on the contrary the same suit is res inter 
alios acta. Where is to be found the traces of this power 
given by the mortgage creditor to his debtor, whom with 
reason he distrusts, and against whom he is obliged to take 
all imaginable securities? 

According to Proudhon (No. 1304), “Creditors are not to 
be cited in suits instituted against the debtor, because a man 
in contracting debts does not deprive himself of the adminis- 
tration of his affairs.’”” And consequently, Proudhon imme- 
diately says of this debtor, “ He is considered as deputed by 
his creditors to act and defend for their interest.”’ 

It appears evident that the author here plays upon the 
word creditors, which very often, in the law and in the learn- 
ing upon it, refers only to creditors purely general, (chiro- 
graphaires.)' It is proper to remember, that mortgage 
creditors, besides being creditors as others, have a real im- 
movable right, which can be even set up against third pur- 
chasers. General creditors have on the contrary only the 
right of seizing the actual goods of the debtor; whence it 
follows that the debtor can always, as we have said before, 
dispose of them at his will and alienate them, provided it be 
without fraud, and in like manner submit his rights to the 
result of lawsuits in which he may be engaged without col- 
lusion. Yes, without doubt, in that which concerns the 
creditors purely general, the debtor preserves the free ad- 
ministration of his goods: without doubt, we can say with 
Proudhon, that he is considered as deputed by his creditors 
to act and defend for their interest, &c.; but as to mortgage 
creditors who have a perfect immovable right,? that is to say, 


! Thus it is often said, that the concordat is agreed to by the creditors of the 
bankrupt, although the mortgage creditors have no voice in it. It is said also 
that the property of the debtor is the commun security of his creditors, though 
the creditors are distinguished in the distribution, &c. 

* Cod. Civ. art. 2114. 
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a right which the debtor cannot destroy by acts of alienation 
though not fraudulent, they are placed naturally in the same 
class with those acquiring the property, an usufruct or right 
ofcommon. Their position is essentially different from that 
of ordinary creditors; for these last, we repeat it, have only 
for a pledge the actual fortune of their debtor. 

But, continues Proudhon, (No. 1306,) all this is true, when 
it is the true owner who, in contracting a debt, mortgages 
his inheritance. It is very true that then the mortgage cre- 
ditor cannot be deprived of his right, by any act whatever of 
the debtor from whom he holds it, because it cannot be 
permitted to him either directly or indirectly to revoke a 
right which he has lawfully granted, and which is effec- 
tually mortgaged upon his property. But in the hypothesis 
proposed the question is, not of a real mortgage, but of a null 
mortgage: there is no more a mortgage creditor, since it is 
ascertained there was not a valid mortgage: the rule, reso- 
luto jure dantis resolvitur juro accipientis, puts them all 
(the creditors) wpon the same level, &c. 

It will occur to the least experienced, that Proudhon rids 
himself here of the difficulty, by constantly assuming princi- 
ples which we as constantly continue to controvert. The 
debtor, he says, was not the owner—the mortgage granted is 
not valid, it is null. But all this is denied, and in a manner 
the most energetic, by our mortgage creditor; he strives to 
maintain that he has dealt with the owner; he claims to be 
vested with an available mortgage; he affirms that this mort- 
gage was anterior to the suit in which, according to him, the 
debtor has suffered himself to be condemned very improperly, 
either by having made default, or in not having presented all 
his titles to the property, or in not having made them properly 
comprehended by the judge:' in fine, he repels the pretended 
adjudication set up against him, by invoking art. 1351, and 


* Ut et pignus recte sit acceptum, nec tamen ab eo (debitore) lis bene insti- 
tuta. L. 3, pr. in fine, ff. De pignor et hypoth. lib. xx. tit. 1. 
VOL. III. 27 











310 EFFECT OF JUDGMENTS 





by establishing that he has not been a party to the suit main- 
tained by his debtor. 

The second argument of Proudhon does not contain an 
assumption of the principle, but a position which appears to 
us very extraordinary. Proudhon maintains, that the owner 
who wishes to recover his property, not being bound to ad- 
dress himself but to him who is in possession, it is necessary 
that the possessor should be regarded as the lawful opposer, 
for all those to whom he may have granted rights upon the 
thing. 

Upon this we have several important observations to offer: 

1. It seems impossible to admit, that when a man has pos- 
session of an immovable, every thing adjudged against him 
shall be adjudged against those who have rights upon this 
immovable. How can it be conceived, for example, that if 
a possessor who is not the owner should be defeated in a suit 
instituted by one who was not any more the owner, but who 
had an apparent title, the true owner shall be deprived of his 
property before the time fixed by law for prescription? It is 
to invest possession of any kind with the advantages which 
the law gives with great difficulty, and for reasons, it may be 
said very unsatisfactory, to the possession of one appearing to 
be heir. It is in fact to make a new law as to the effects 
attached to the possession; it is besides to violate in the 
rudest manner our article 1351. 

2. If the radical proposition of Proudhon is true, it will 
beyond all doubt be necessary to hold, that the judgment 
against the possessor may be set up against those having an 
usufruct or right of common, who had not at the time of the 
suit the possession of their rights; which may happen, either 
because the usufruct or common may have been suspended 
by a term or condition, or because the pure and simple de- 
livery of the right may have been delayed. And yet (at No. 
1298), Proudhon declares in general terms, that if the judg- 
ment has been rendered upon the demand of a third person, 
claiming without the usufructuary having been cited, he 
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ought to be received to make exceptions, because the usu- 
fruct is a portion of the domain cf the soil, and the pro- 
perty of the usufructuary cannot be compromitted without 
his participation. As to the circumstance of the actual pos- 
session or non-possession of the usufructuary, Proudhon does 
not say a word about it, and only takes into consideration 
the right of the usufructuary which he calls his property. 
The same rule is again advanced by Proudhon, without the 
slightest mention of the fact of possession, as to the right of a 
person having common.t What becomes then in all this, of 
the pretended principle, that he who brings his action is 
bound to address himself to no other than he who is found 
in possession. 

3. Since it is decided that a judgment against the possessor 
has no authority against one having the usufruct or right of 
common, although often in the absence of a good system of 
publicity of rights to realty, the titles constituting the usufruct 
and the common may be completely unknown to the claimant, 
with much stronger reason ought the same thing to be held 
as to mortgage creditors, whose right is almost always pub- 
lished by a registry. And in fine, admit this dangerous 
theory, which makes the possessor the legal representative of 
those who do not possess, a theory which Proudhon appears 
to forget when he treats of the usufruct and of common, it 
would be yet reasonable to hold that registered creditors have, 
by virtue of their registry itself, a sufficient possession to 
render it necessary for the claimant to cite them in the cause. 

4. Lastly, and under another point of view, the pretended 
right bestowed upon the possessor to represent all interested, 
will not suffice to resolve against us the whole question. In 
fact, we may suppose the case of a debtor, who after having 
mortgaged premises which he did not possess, is defeated 
afterwards in his suits for the recovery of them. Evidently 
the formula proposed, of a legal power of attorney given to 
the possessor, becomes inapplicable in this last hypothesis, 


* Tome v. No. 2749, 
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We will say but one word of the third argument which 
Proudhon (No. 1306), draws by analogy from articles 865 
and 882 of the Code Civile. As to art, 865, which treats of 
matters belonging to succession, it only applies to the mort- 
gage creditor, as also to the usufructuary and him who has 
the right of common, the maxim resoluto jure dantis resol- 
vitur accipientis,' which has no relation to the matter of the 
authority of a judgment. And as to art. 882, which declares 
that creditors shall not be received to impugn a partition con- 
summated without their opposition, it proves nothing more 
in the actua! question; for this article applies to amicable as 
well as judicial partitions, and its evident object is to render 
definitive and unimpeachable acts which by their nature pre- 
sent often much embarrassment and complication. 

It remains to us now to speak of the exigencies of practical 
convenience. Is it true, as has been pretended, that they 
place an insurmountable obstacle upon the adoption of our 
position ? 

Let us remark first, that the Romans from whom we have 
borrowed the rule of art. 1351, applied it without difficulty to 
the benefit of mortgage creditors, as well as to the benefit of 
those acquiring every other right to realty. And yet the 
Romans were great practical jurists; their system was not the 
result of philosophical theories conceived a priori ; but slowly 
elaborated by every day experience, it conformed, under the 
influence of magistrates and jurisconsults, to all the necessities 
of society. It is well to observe also,“that in the matter 
which occupies us, we cannot discover the trace of old sub- 
tilties troublesome in practice, since the mortgage and the 
exception rei judicatz are both of them pretorian institu- 
tions. In fine, we should recollect that the Roman mortgage 
was secret and rested upon a simple agreement: whence it 
results, that at Rome more than with us, they might have 
alleged specious pretexts for dispensing with suing mortgage 


* Comp. Cod. Civ. art. 2125. 
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creditors in questions of property. And yet we repeat it, it 
is incontestible that in the Roman law a judgment rendered 
against the debtor does not affect injuriously the creditor by 
mortgage anterior to the suit, and that admitted to contest his 
right anew as entire, he may establish that his debtor was 
really proprietor. In this respect they made the distinction 
between the mortgage anterior and the mortgage posterior to 
the action in which the debtor has been defeated.' It is 
always the fundamental distinction which other texts of the 
Roman law recognise, when it undertakes to determine if the 
judgment against the vendor can be set up against the pur- 
chaser.? 

The same decision is given in favour of the mortgage cre- 
ditor anterior to the suit, in the 3d law of the title of the 
Digest de pignoribus et hypothecis, where it is said, that if 
the debtor has lost in his action, (si superatus sit debitor 
qui rem suam vindicabat, quod suam non probaret), the 
creditor shall not the less retain his hypothecary action, with 
the burden of proving that the thing belonged to his debtor 
when he mortgaged it to him, (2que servanda erit creditori 
actio Serviana, probanti res in bonis illius eo tempore, quo 
pignus contrahebatur, fuisse).3 We have presented this 
text entire, because most jurisconsults, in translating it, have 
given it an interpretation contracted and incomplete. Thus, 
it would be believed, in reading a passage of the Traité des 
Obligations of Pothier,‘ that the mortgage creditor must take 
for true that which has been adjudged against his debtor, to 
wit, that the adverse party was proprietor at the time of the 


* Ness. 1. 11, s. 10, ff. de except. rei judic. lib. xliy, tit. 2, 

* L. 11, s. 9, ff. de except. rei judic. Comp. 1. 28, ibid. 

* It is proper to recollect that in the Roman procedure, the hypothecary action 
was a kind of action in factum. ‘The demandant did not present himself in the 
formula of the action as having a right (si paret hypothecam ejus esse), but he 
affirmed that the thing belonged to the debtor at the time when he made to him 
the mortgage (si paret rem debitoris fuisse, &c.) Comp. 1. 15, § 1, ff. de pign. 
et hyp. et 1. 23, ff. de probat. (Lib. xxii. tit. 3.) 

* Part 4, c. 3, art. 5, No. 56, 
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lawsuit; so that this same creditor, thus considering the judg- 
ment, would only invoke as the source of his right, an ancient 
right of property which his debtor had at the period of the 
creation of the mortgage. For example, after having mort- 
gaged the immovable the debtor might have sold it, then he 
might have been defeated in an action brought to maintain 
the nullity of the sale; in that case the mortgage would sub- 
sist, since it would have been created when the debtor was 
yet the proprietor According to this interpretation, the 
law before cited, de pign. et hyp., in place of being referred 
to the true question of the operation of the judgment, will 
merely and simply contain the enunciation of this trite rule, 
that the mortgage once granted by the proprietor follows the 
thing into the hands of third persons acquiring it. Now such 
cannot be the idea of Papinian, who was the author of the 
fragment of which the law 3 was composed, and that which 
proves it unanswerably is the rest of the same text, where 
the jurisconsult passing to another case, supposes that a man 
who claimed to be heir has hypothecated subjects pertaining 
to the succession, and has afterwards been defeated in his 
action in demand of the inheritance. In this case, says the 
jurisconsult, the judge upon whom subsequently devolves 
the duty of deciding the hypothecary action, ought to examine 
whether the mortgage is valid, without regard to that which 
has been previously adjudged as to the claim of the inherit- 
ance. Sed et si victus sit debitor vindicans hereditatem, 
judex actionis Servianz, NEGLECTA DE HEREDITATE DICTA 
SENTENTIA pignoris causam inspicere debebit. We see 
then very clearly that which has been adjudged between the 
two pretenders to the right of succession, is not considered as 
adjudged in regard to the mortgage creditor. And why? 
For the reason we have so often repeated, which prevents as 


' The facts are also presented in this manner by Toullier (t. x. No. 199.) On 
the contrary, in Pothier himself (Pand. Just. lib. xliv. tit. 2, de except. rei judic. 
No, 24), the true sense of this law is given in aid of the formula; exceptio rei 
judicate non nocet successori qui ante litem successerat. 
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" a general rule the judgment from being set up against those 
claiming prior to the action. It is because he who had 
granted any real right whatever has perhaps defended him- 
self badly upon the question of property, and that his bad 
defence ought not to operate to the injury of one who had 
acquired a real right: Enimvero fieri potest, it is said at 
the end of the same text, ut et pignus recte sit acceptum, 
NEC TAMEN AB EO LIS BENE INSTITUTA.! 

It is true that certain other texts of the Roman law consider 
the adjudication against the debtor as capable of being set up 
against the mortgage creditor, in the case where not inter- 
vening in the suit, though he could easily have done so, and 
was even cited in it, he has tacitly consented to be represented 
in the decision by the person from whom he claims.2 But in 
the first place this exception is not peculiar to the mortgage 
creditor; it applies to all assigns of the party, and even to the 
purchaser who has already taken possession, when this pur- 
chaser with knowledge that his vendor was at law upon the 
question of property, has not intervened in the suit.s And in 
the second place it is clear that this same exception, founded 
upon the adhesion given by the assignee to the judicial 
engagement of the person from whom he claims, (quia ex 
voluntate ejus judicatum est), confirms the general rule. Ac- 
cording to this general rule, from which there is an exception 
when the grantee of the right has voluntarily permitted him- 


' This is what M. Duranton has also very well expressed by saying, “ The 
bad defence which the debtor has offered may injure him, but it ought not to 
injure the creditor who has a distinct right, although he derives it from him. 
What has the third person done to render this a judgment against the creditor ?” 
Tome xiii. No. 508. 

* L. 63, ff. de rei judie. lib. xlii. tit. 1. 

* Scientibus sententia, que inter alios data est, obest, cum quis de ea re cujus 
actio vei defensio primum sibi competit, sequenti (or sequentem) agere patiatur : 
veluti si creditor experiri passus sit debitorem de proprietate pignoris ..... . 
aut possessor venditorem de proprietate rei empt@ ...... quia EX VOLUNTATE 
rsus de jure quod ex persona agentis habuit, judicatum est. (D. L. 63, ff. de rei 
judic.) 
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self to be represented, it is evidently proper to say, the adju- 
dication against the debtor is not a judgment against mortgage 
creditors anterior to the action.1 

Is it not truly extraordinary that Merlin has insinuated that 
this rule is only admitted where the debtor has colluded with 
the adverse party for the purpose of defrauding the mortgage 
creditor ?2_ Asif it were possible that the Roman jurisconsults 
could have omitted to express a circumstance so important. 

In the work before cited,’ Merlin pretends that it is impos- 
sible to require, that in order to make a judgment-sure upon 
a question of property, we should be obliged to make parties 
to the cause all those who may have acquired a mortgage 
upon the property in demand. He declares even that it 
would be the most absurd idea which could be put forth. 
But here Merlin does not say one word of the texts of the 
Roman law which we have cited, and from which he ought 
to have concluded that the Romans, in a matter eminently 
practical, have always admitted and proclaimed this most 
absurd idea. Besides, we ask, if the party who has been 
defeated in his suit upon the right of property of a domain 
had beforehand broken it into parcels, as many speculators 
do, by several small partial sales, or if he had charged the 
parts with a number of little rights of usufruct or of common, 
must not the adverse party, in order to gain a complete vic- 


' This conclusion is expressed again with as much clearness as precision in 
the law 29, § 1, ff. de except. rei judic. which is also derived from Papinian: “ Si 
debitor de dominio rei, quam pignori dedit, non admonito creditore, causam 
egerit et contrariam sententiam acceperit, creditor in locum vicli successisse non 
videbitur (that is word for word as if we said: In this case the creditor shall not 
be considered as the assignee of the party who has been condemned), cum pig- 
noris conventio sententiam precesserit. The celebrated Saxon jurisconsult Ley- 
ser has given the most complete summary of all this in these words: Creditori 
hypothecario res contra debitorem ante pignoris constitulionem judicate nocent 
non etiam post, nisi scienti et tacenti. Meditat. ad Dig. tit. vii. Specimen 472, 
Med. 2. 

* Rep. de Jurisp. Verbo. Opposition (tierce) § 2, art. 4. 

* Quest. de droit. Verbo. Opposition (tierce). 
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tory, bring in all these different claimants as parties in the 
cause? And how does that which is logical and reasonable 
as to those who have acquired the property, the usufruct or 
right of common, become absurd when it is applied to the 
mortgage creditors? On the contrary, as we have already 
said, it would be proper with us to be still more favourable to 
the mortgage creditors, who at the present time are always 
the persons interested, whom it is most easy to ascertain and 
make parties to the action.1 

We think we have demonstrated that our solution of the 
question flows from the true principles of the ancient and new 
law upon the consequences of a judgment: and we cannot but 
believe that this solution sooner or later, by a salutary return 
to these true principles, will be recognised in jurisprudence. 





ART. IV.—COLLISION BETWEEN THE SUPREME 
COURT AND THE COURT OF ERRORS OF THE 
STATE OF NEW YORK. 


Wuew the judicial system of the state of New York was 
established, there was an ill considered attempt to preserve 
an analogy between the court of errors and the house of lords, 
the court of dernier resort, in Great Britain. It was supposed 
that the chancellor and the judges would have a prevailing 
influence with the lay members of the senate, in cases where 
these judicial officers were permitted to act in the court of 
review, and it was confidently assumed that in the selection of 
senators, juridical ability would be pre-eminently regarded. 
The theory has signally failed, and the mischiefs attending 


* We may adduce here the concession made by M. Bonnier, who sums up his 
criticism of the actual jurisprudence upon our question by saying thet this juris- 
prudence is more useful than logical. Traité des Preaves, No. 695. 











318 MR. JUSTICE BRONSON 





the system are so great, that unless it is speedily changed the 
principles of law and the securities of property will be endan- 
gered. In the house of lords, except in rare instances, the 
decision of the house is determined by the opinion of the 
judges, or of the ablest lawyers of the kingdom, many of 
whom are peers and have held the highest judicial offices. 

The lay lords are never guilty of the presumption of decid- 
ing questions of law, independently of the lord chancellor and 
the learned members of the body, and an attempt to change 
a rule of law by a vote of the majority was never heard of. 
It would agitate the whole kingdom, if the house of lords 
should avowedly decide.a question of law on principles which 
were “in conflict with the whole course of decisions’’ in the 
king’s bench. 

But the senate of the state of New York is composed almost 
altogether of laymen, and with rare exceptions, the few law- 
yers who have ever been members of that branch of the legis- 
lature, whatever may have been their character and standing 
as statesmen, were professionally without mark or distinction. 
The court of errors is frequently constituted of the senate 
alone, and yet in the absence of every judicial officer, the 
gravest matters are often discussed, and questions of law 
which have tasked the wisdom of ages are reviewed and 
settled by men, who if they have any acquaintance with the 
high matters placed under their cognisance, must have it 
instinctively. 

If questions of right were submitted to the consideration of 
plain men to be decided on principles of common sense, those 
are not wanting who would consider their opinions as more 
likely to be just and reasonable than the decree of learned 
tribunals governed by technical rules: but it unfortunately 
happens, that the court of errors is called upon to decide 
questions of law according to the rules of law, and not upon 
a rude application of notions of substantial equity in indi- 
vidual cases, by which the ends of justice are so often attained. 
The inevitable result is great confusion, and the tendency is 
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to an entire subversion of the principles of law. The deci- 
sions of the court of errors are not made after consultation, as 
appears from the declaration of lieutenant-governor Bradish, 
the late president of the court.1 Upon the decision of ques- 
tions of law, as on the passage of a bill, there is a division of 
the house. No effort is made on a comparison of views to 
secure unanimity of opinion or of action, and throughout 
there seems to be a jealousy of technical restraints, and a 
reluctance to submit to the guidance of the chancellor, and 
of the judges even in cases when they are present. 

In a great number of instances, cases which have been 
decided in the court of chancery or by the supreme court on 
the greatest consideration, have been reversed by a divided 
vote of the lay members of the court of errors, for reasons 
sometimes specious, often frivolous, and frequently we fear, 
in manifest contempt of the soundest principles of law. 
Charity, we think, should relieve them from the suspicion of 
wilfully sacrificing principle to party. A court, however, 
which disregards or is incapable of appreciating rules of law, 
must be peculiarly liable to improper influences. 

In questions relating to rules of property and rules of 
policy, the destructive tendencies of the court have been 
peculiarly manifest. 

We reserve a general review of the cases in which the 
court of errors has subverted or disturbed the principles of 
law, for a future occasion. Our purpose at present is to refer 
to a single case in which the action and character of this 
remarkable court was displayed by Mr. justice Bronson, in 
terms equally well merited and severe. 

Few matters have been more litigated than the question, 
how far possession by the vendor after a sale of goods shall 
be evidence of fraud as to creditors. 

The revised statutes of the state of New York provide, that 
“every sale made by a vendor of goods and chattels in his 


See 4 Hill’s Rep. 326. 
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possession or under his control, and every assignment of 
goods and chattels by way of mortgage or security, or upon 
any condition whatever, unless the same be accompanied by 
an immediate delivery, and be followed by an actual and 
continued change of possession of the things sold, mortgaged, 
or assigned, shall be presumed to be fraudulent and void, as 
against the creditors of the vendor or the creditors of the per- 
son making such assignment, or subsequent purchasers in 
good faith; and shall be conclusive evidence of fraud, unless 
it shall be made to appear on the part of the persons claiming 
under such sale or assignment, that the same was made in 
good faith and without any intent to defraud.” It is farther 
provided, that “the question of fraudulent intent in all cases, 
arising under the provisions of this chapter, shall be deemed 
a question of fact and not of law.’”! 

The statute of 13 Eliz. made conveyances in fraud of cre- 
ditors void, but said not a word about possession; the New 
York statute provides, that a conveyance of goods without a 
change of possession shall be void. As remarked by Mr. 
justice Bronson, the fraud is a question of law, because the 
transaction “shall be presumed to be fraudulent and void.” 
The only evidence by which it can be made to appear that 
the sale or assignment was made in good faith, must be such 
as explains the possession, and rebuts the presumption 
resulting from continued possession. The sufficiency of the 
evidence is a question for the court. If the evidence is 
received, the issue raised is a question of fact for the jury. 
All general evidence in relation to the intent is irrelevant, for 
the statute is applicable to cases where the consideration was 
good* between the parties, and declares that nevertheless 
“fraud shall be presumed”’ in respect to creditors, unless the 


possession is explained. 


* 2 Revised Statutes, p. 136, sect. 5. 

* Beekman v. Bond, 19 Wend. R. 446. 

* Even “in Twynes’ case, the consideration of the sale was more than suffi- 
cient and undoubtedly true.” Per lord Mansficld, in Worsley v. Denzatlos, 
Burr. 475. 
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In the case of Smith v. Acker, the supreme court decided in 
conformity with these principles, that a mortgage of personal 
property unaccompanied by an immediate delivery, and not 
followed by an actual and continued change of possession of 
the property mortgaged, was fraudulent, no reason being 
shown for not delivering possession, and that the general 
question of fraudulent intent in such a case should not be 
submitted as a question of fact for the jury. On a writ of 
error, the decision of the supreme court was reversed, against 
the opinion of the chancellor, who in vain endeavoured to 
sustain the true principle of law." 

The senator who delivered the prevailing opinion boldly 
declared, that his “vote would directly conflict with the 
whole course of decisions of the supreme court upon the 
principal question.”’ It is idle to consider or examine a legal 
discussion thus announced. The opinion is undoubtedly in 
conflict with the whole course of the decisions at common 
law on the question, and completely subversive of the statute 
itself. 

The policy of the court of errors seemed to be to make the 
question one of fact, determinable upon the motives of the 
party on evidence of a true or a sufficient consideration, 
without regard to the circumstance of possession or the pre- 
sumption resulting. 

In the subsequent case of Butler v. Van Wyck,? it was 
decided by the supreme court on the authority of Smith »,. 
Acker, that if there is evidence that a mortgage of chattels 
was given for a true debt, the question of fraud as to cre- 
ditors, arising from continued possession, must be submitted 
to the jury, whether such possession be satisfactorily explained 
or not; and a verdict either way will conclude the parties. 

Mr. justice Bronson dissented, holding that though the 
decision in Smith v. Acker was binding on the parties to the 


1 23 Wend. R. 623. * Hill’s R. 438, 
VOL. III. 28 
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particular suit, it should not be followed by a precedent. 
The learned judge remarked upon that case as follows: 

“The case of Smith & Hoe v. Acker was not discussed at 
bar by counsel, but was submitted on written arguments, in 
which particular it is like the case of Root v. Stuyvesant, 
and has been virtually overruled on several occasions by the 
same court which pronounced the judgment. Whether it 
happened in Smith & Hoe v. Acker as it has, I believe, hap- 
pened in other cases, that the counsel were all employed by 
the same party, I am unable to say; but I find in the printed 
brief on the part of the defendant in error, admissions which 
would not be very likely to come from counsel whose client 
was deeply interested to uphold the judgment which was 
reversed. I notice also that some of the arguments which 
might very well have been pressed upon the consideration of 
the court, were either very lightly touched or entirely over- 
looked. I mention these things, because the weight of a judi- 
cial decision may depend in a considerable degree upon the 
aid which the court received from the discussions at the bar. 
No man can feel entirely sure in his conclusions until the sub- 
ject has been viewed in all its various aspects. 

“Although the case of Smith & Hoe v. Acker plainly 
departs from the law as it had been previously settled, it has 
been strongly urged that, as the decision of the court of last 
resort, it is a conclusive precedent which must be followed 
until the legislature shal] change it.2 It is undoubtedly true, 
that the other courts of Westminster hall have generally 
considered themselves bound by the decisions of the house of 
lords, though more than one instance might be mentioned 
where that doctrine did not prevail. But it may be remarked 
in relation to the house of lords, when sitting as a court of 
review, that it not only abides by its own judgments, but con- 
siders itself bound by the law as it has been settled by other 


* 18 Wendell 257. 
* See per Colden, senator, in Mackie v. Cairns, 5 Cowen 567-9. 
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courts, whatever may be its own notions of the matter as an 
original question. No case can, I think, be found where any 
member of that court has started with an avowal that his 
‘vote would directly conflict with the whole course of deci- 
sions’ of any other court upon the question to be reviewed. 
When there has been a uniform ‘course of decisions’ in 
England on a statute or other branch of the law—especially 
in those cases where those decisions affect the title to property 
—the house of lords, however erroneous those decisions may 
be deemed, does not feel itself competent to apply a remedy, 
without the concurrence of the house of commons. 

“It is going quite too far to say that a single decision of any 
court is absolutely conclusive as a precedent. It is an elemen- 
tary principle, that an erroneous decision is not bad law; it is 
no law atall. It may be final upon the parties then before 
the court, but it does not conclude other parties having rights 
depending on the same question. 

«“T will refer to a few cases, for the purpose of showing that 
our court for the correction of errors does not abide by its 
own decisions. The case of Murray v. Riggs,! was very 
much shaken, if not completely overturned, by the case of 
Mackie vw. Cairns®. Forgey »v. Sutliff,s was virtually overruled 
by Priest v. Cummings.‘ The case of Livingston v. The 
Peru Iron Company, so far as it stands on the reasons 
assigned for the judgment, was wholly disregarded in Hum- 
bert v. Trinity Church. In Root v. Stuyvesant,’ it was held 
that a will, void in part, though only to a very limited extent, 
was void in toto. This case has been repeatedly overruled.* 
These examples are sufficient to show, that our court of dernier 
resort does not regard its own decisions as conclusive by way 
of precedent; and if not so regarded by that court, it would 
be strange indeed if other courts were bound to follow them 


* 15 John. R. 571. *5 Cowen 547. *7 Id. 713. * 20 Wendell 338. 

£9 Id. 511. © (Dec. 1840.} 24 Id, 587. 7 18 Id. 257. 

* Hone v. Van Schaick, 20 Wendell 564. Kane and wife v. Gott, [Dec, 1840.) 
24 Id. 641, And see Darling v. Rogers, 22 Id. 483, 
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at all events, and without looking into the reasons as they 
stand. 

“There is a further reason why the decisions of the court 
for the correction of errors should not be implicitly followed. 
It is well known that some of the members of that court do 
not consider themselves tied down to what are sometimes 
called the strict and technical rules of law, but feel at liberty 
to decide according to their own sense of what is right in the 
particular case under consideration, without much regard to 
legal precedents. That this sentiment has not often found 
its way into reported cases, may be accounted for by the fact 
that it is more commonly adopted by those members of the 
court who are not in the habit of preparing written opinions, 
than by others. And besides, cases in which such opinions 
have been expressed—to say nothing of those in which such 
opinions have been acted upon in silence—would be less 
likely to be reported than others, for the reason that lawyers 
—to which fraternity reporters usually belong—are in the 
habit of adhering with much zeal to legal precedents. 

“But we shall be able to find a trace of this doctrine in the 
books. There are several reported cases where its influence 
might be discovered on a close scrutiny; but it will be suffi- 
cient to mention one or two, where the sentiment is quite 
apparent. In Smith & Hoe v. Acker, which has so often 
been mentioned, the learned senator who delivered the pre- 
vailing opinion, very frankly avowed that his vote would 
‘directly conflict’—not simply with the judgment of this 
court in the particular then under review, or with any other 
single judgment of a recent date, but, ‘with the whole course 
of the decisions of the supreme court upon the principal ques- 
tion.’ He added, that the question seemed a very simple one 
‘to a mind not embarrassed by the decisions.’ And after 
having thus thrown off the shackles of legal authority, he 
proceeded to assign the reasons for his judgment. 

“In Lovett v. Pell,' it was held that a misjoinder of counts 


* 22 Wendell 369. 
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in the declaration was not a sufficient ground for reversing a 
judgment; although the precise question had been decided 
the other way, twenty years before in Cooper v. Bissell, and 
although there never had been any conflicting decisions upon 
the question. It is true, that the learned senator who deliver- 
ed the prevailing opinion, seemed to lay some stress upon the 
word mispleading in our present statute of amendments ; but 
as that word had been in the statute of jeofails for three hun- 
dred years—(it will be found in 32 Hen. VIII. c. 30)—we 
cannot for a moment suppose that the decision turned on the 
notion that this was new provision in the law. The court 
evidently thought itself at liberty to lay down what was 
deemed a more wholesome rule than that which prevailed in 
Cooper v. Bissell, although that case not only stood unim- 
peached long enough to give it sanction as a precedent, but 
was at the time nothing more than declaring over again a 
point which had been settled a hundred and fifty years before, 
as abundantly appears by the cases referred to in the opinion 
of the chancellor. Here then is a case where the court, 
plainly and beyond all room for question, acted upon the 
principle that it was not tied down by adjudged cases, but 
was at liberty to follow its own sense of what was right be- 
tween the litigant parties. 

“The court not only acted upon this doctrine, but it was, 1 
think, plainly avowed by the learned senator who delivered 
the prevailing opinion. He not only remarked, that the 
supreme court had followed a ‘rigid technical rule,’ which 
means, I presume, that it had decided according to law, but 
he proceeded in the plainest terms to admit, that the judg- 
ment which he proposed to reverse was in accordance with 
legal precedents both here and in England. It is then inti- 
mated, and subsequently repeated in the course of the opi- 
nion, that the question was open for review, because it had 
not been previously adjudged by the court for the correction 
of errors. 

' 16 John. R. 146. 
28* 
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“In Warner v. Beers and Bolander v. Stevens,' the same 
learned senator again touched upon this doctrine. After 
stating the inquiry, whether certain associations fell within 
the policy and intent of a particular restriction in the con- 
stitution, he proceeds to answer, that ‘if this were indeed 
the case, a court like this, organized expressly to qualify and 
regulate the decisions of inferior tribunals, (which must of 
necessity be governed by precedent and authority,) by infus- 
ing into the law a larger spirit of equity and general principle 
—such a court might well deem it their duty to disregard the 
rigid legal interpretation of the language of the constitution, 
and to look only on its intent and ultimate object.’ How 
far it was intended to go by way of affirming the power of 
the court for the correction of errors over the constitution, 1 
will not venture to say; but, at least, the language seems 
fairly to imply that that court is not, like inferior tribunals, 
necessarily governed ‘by precedent and authority,’ which 
is equivalent to saying, the court is not bound by the law of 
the land. 

«Without pursuing the subject further, it must be apparent 
that some of the members of the court of last resort claim for 
that high tribunal, a much larger license in disposing of the 
questions brought before it than is exercised by other courts. 
Whether this be right or wrong, is a question upon which at 
this time I shall say nothing. I merely state the fact for the 
purpose of drawing the very obvious conclusion, that the 
decisions of that court, although final as between the parties 
litigant, are so far from being conclusive by way of authority, 
that they are entitled to much less weight than the judg- 
ments of those courts which consider themselves bound by 
legal adjudications. This must be so in all cases. But where, 
as in Smith & Hoe rv. Acker, the court has professedly de- 
parted from ‘the whole course of decisions,’ the judgment 
is entitled to no weight at all. 


' April, 1840, 23 Wendell 103. 
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“I cannot concur with my brethren in following a decision 
which we all agree is repugnant both to the statute and com- 
mon law.”’ 

From these observations of the learned judge, it appears, 
that such is the incompetence of the court, so perfect is their 
ignorance of the principles of law, that cases are collusively 
argued before them, where the counsel are all employed by 
the same party. 

What confidence can be placed in a court which is exposed 
even to the suspicion of being influenced by such practices. 
In the subsequent case of Hanford v. Artcher,! a debtor had 
assigned property, ostensibly, in trust for creditors ; the plain- 
tiff purchased the property of the assignees and then entrusted 
it to the debtor to sell, but the property had never been re- 
moved from the possession of the debtor. On the trial the 
judge instructed the jury that it was their duty to inquire, 
whether any good reason had been shown, which they could 
approve, why the possession had not been changed. From 
the decision of the supreme court, which affirmed the correct- 
ness of the change, a writ of error was brought to the court 
of errors, and the judgment was reversed, on the ground, 
that the judge ought to have charged the jury, that it was 
their duty to inquire, whether it had been made to appear, 
on the part of those claiming under the assignment, that the 
same was made in good faith, and without any intent to de- 
fraud creditors or subsequent purchasers. The broad propo- 
sition is therefore established by the court of errors, that if 
as between the parties, the consideration was true and suffi- 
cient, a change of possession is unnecessary and that it is error 
in the judge to require evidence in explanation of a con- 
tinued possession. Such is the substance of the doctrine 
and it is in the very teeth of the statute. 

In the opinion which was delivered by Bradish the presi- 
dent of the court, he thus replies to the strictures of Mr. justice 
Bronson : 

' 1 Hill's R. 347. 4 Hill's R. 271. 
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“Heretofore this court, under the constitution, has been 
looked to by the people as the tribunal of last resort in this 
state ; and it has hitherto been supposed, that when the court 
had decided a case upon its merits, such decision not only 
determined the rights of the parties litigant in that particular 
case; but that it also settled the principles involved in it, as 
permanent rules of law universally applicable in all future 
cases embracing similar facts, and involving the same or 
analogous principles. These decisions thus became at once 
public law, measures of private right and landmarks of pro- 
perty. They determined the rights of persons and of things. 
Parties entered into contracts with each other with reference 
to them as to the declared and established law ; law equally 
binding upon the courts and the people. But the doctrine 
recently put forth would at once overturn this whole body 
of law founded upon the adjudications of this court, built 
up as it has been by long continued and arduous labours, 
grown venerable with years, and interwoven as it has be- 
come with the interests, the habits, and the opinions of the 
people. Under this new doctrine, all would again be unset- 
tled—nothing established. Like the ever returning, but 
never ending labours of the fabled Sisyphus, this court in dis- 
regard of the maxim of ‘stare decisis,’ would, in each recur- 
ring case, have to enter upon its examination and decision as 
if all were new; without any aid from the experience of the 
past, or the benefit of any established principles, or settled 
law. Each case, with its decision being thus limited as law 
to itself alone, would in turn pass away and be forgotten, 
leaving behind it no record of principle established, or light 
to guide, or rule to govern the future. 

“Such is the condition to which this novel doctrine, if 
practically adopted, would reduce us—a condition which a 
former distinguished member of this court, borrowing the 
language of an ancient writer, well and forcibly described as 
marking a miserable people ‘where the laws are vague and 
uncertain.’ But there is another aspect of this novel doctrine 
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which seems to me still more alarming and destructive. It 
is said, that ‘it would be strange indeed, if other courts were 
bound to follow them [the decisions of this court] at all events, 
and without looking into the reasons on which they stand.’ 
Again: ‘the decisions of that court, [the court of errors,] 
although final as between the parties litigant, are so far from 
being conclusive by way of authority, that they are entitled 
to much less weight than the judgments of those courts which 
consider themselves bound by legal adjudications.’ 

“To see the supreme court engaged in passing in review a 
decision of this court, in order, by an examination of its 
‘reasons,’ to ascertain whether it will adopt its principles as a 
rule of law, would certainly be a very novel spectacle. This 
would be reversing the order of proceeding contemplated by 
the constitution. But suppose this, however disorderly it 
may appear, to be attempted, let us see what would be its 
practical result. This court decides a case between A. and 
B. The supreme court has a case before it, C. and D., ana- 
logous in its facts and principles. The supreme court takes 
up the decision of this court, reviews its reasons, finds them 
unsatisfactory, and comes to the conclusion that the decision 
is bad law, or rather that ‘it is no law at all;? and of course . 
not binding as an authoritative precedent. The court, there- 
fore, proceeds to decide the case in hand in opposition to it. 
The case is then brought up to this court by writ of error. 
This court, following its own precedent laid down in the case 
of A. and B., reverses the judgment of the supreme court in 
the case of C. and D.; and this, even according to this new 
doctrine, is binding and conclusive between the parties litigant. 
Now what has been accomplished by the supreme court thus 
refusing to acknowledge as a precedent the decision of this 
court in the case of A. and B., and to apply it as a rule of 
law in its own decision of that of C. and D.? Literally 
nothing, except to subject the parties to increased expense, 
and to illustrate the absolute futility of a doctrine as imprac- 
ticable in its purpose as it is unconstitutional in its principle, 
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and disorganising in its tendency and effect. Extend this 
novel doctrine to the subordinate courts, and what would be 
the spectacle there presented, and the consequences that 
would inevitably follow? The circuit courts and courts of 
common pleas, instead of receiving and following authori- 
tative precedents, the decisions of the supreme court, acqui- 
esced in by the parties, would be occupied in reviewing those 
decisions, examining their reasons, and either recognising or 
rejecting the former as they find the latter satisfactory or 
otherwise. The justices of the peace too, and their courts 
would be similarly occupied in regard to the decisions of the 
courts of common pleas; and thus the subordinate courts 
generally, released from the controlling and conservative 
principle to which they have very wisely been subjected by 
the constitution and the laws, would, under this new doctrine, 
instead of forming as at present dependent parts of one har- 
monious whole, become not only wholly independent of each 
other, but conflicting in their powers and their action. The 
authority of law and the constitution would thus be sub- 
verted, the course of things reversed and retrograde, and 
every thing tend to disorder, confusion, and ruin. 

“ Again, it is said that the decisions of this court ‘are so far 
from being conclusive by way of authority, that they are 
entitled to much less weight than the judgments of those 
courts which consider themselves bound by legal adjudica- 
tions.’ Now this is a very pregnant proposition; and if well 
founded, is as grave as it is disparaging. Without hazard- 
ing the assertion, it would imply that this court does not 
consider itself bound by legal adjudications ; an implication 
as unjust to the character of this court, as it is believed to be 
wholly unsustained by any thing to be found either in the 
declarations or the acts of the court as such. On the con- 
trary it is confidently believed, that our books of reports will 
furnish abundant evidence that this court has in general 
adhered to acknowledged authority with as much steadiness 
and uniformity as others, and much more so than could have 
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been reasonably anticipated from its constitutional organiza- 
tion. Few cases can be found where, by its decisions, it has 
either overturned or disregarded the well settled principles 
and rules of law. 

“ But it is said that this court has not always followed its 
own decisions. What other court in any country has done 
so? The supreme court of our own state does not certainly 
form an exception to the genera! truth in this respect. Even 
the history of the leading principle of the very case now under 
review here, furnishes abundant evidence that neither in 
England nor in this country, have the courts invariably held 
the same doctrine upon the samé subject, It is however 
confidently believed, that this court in its adjudications has 
not been wanting in due and just respect for acknowledged 
authority, in a uniform and proper regard for its own deci- 
sions, and a careful and strict adherence to well established 
law. 

« But the author of this novel doctrine, in the case in which 
it is put forth, after denying generally the authority of the 
decisions of this court, has permitted himself to say: ‘ But 
when, as in Smith & Hoe v. Acker, the court has professedly 
departed from the whole course of decisions, the judgment is 
entitled to no weight at all.? To seize upon isolated and 
casual expressions of individual members of the court, and 
apply them as general and governing principles, even to the 
individual opinions of such members, is of more than ques- 
tionable fairness; but to appropriate them generally, and say 
that ‘the court has professedly departed from the whole 
course of decisions, is as incorrect in point of fact as it is 
grossly unjust to this court. In point of fact it may be asked, 
when and where did this court, as such, ever make such a 
profession? The injustice of the remark will be fully illus- 
trated by a reference to the practice of this court, in forming 
and pronouncing its decisions. The court hears an argument 
in a given case. It does not afterwards meet for the purpose 
of consultation or deliberation; but each member separately 
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and apart examines the case, and prepares for its decision. 
The court then comes together; the opinions of the members 
are delivered; and the court then unites in a general conclu- 
sion, either of afirmance or reversal of the judgment or 
decree reviewed. For this conclusion, and for this only is the 
court, as such, responsible; unless, indeed, which is very 
rarely the case, the court proceed by resolution to declare the 
grounds upon which that general conclusion rests. Different 
minds arrive at this conclusion by different processes of rea- 
soning; but no member is answerable either for the reasons 
or the /anguage of any other member. Each is responsible 
only for his own, and for the general conclusions and reso- 
lutions in which, by his express votes, he may have united. 
The gross injustice, therefore, as well as inaccuracy in point 
of fact of this statement, as to what this court professed in 
the case of Smith & Hoe v. Acker, is too manifest to require 
further illustration or remark. 

“Nor are the unsoundness of the principle, the tendency to 
disorganization, and the manifest injustice of this new doc- 
trine, at all relieved by the general tone and language in 
which it is put forth. They all constitute one whole of 
unmixed character, and of deep and unfeigned regret; calcu- 
lated only to bring our judiciary system into distrust with our 
own citizens, and discredit with the world; and thus to impair 
the usefulness, and ultimately break down this most important 
institution of the state. To this end I know the distinguished 
author of this new and alarming doctrine would not willingly 
contribute; nor would he willingly have his name associated 
with such a result. I would therefore invoke the aid of his 
talents and the weight of his high personal and official cha- 
racter, rather in building up our judiciary system, in sustain- 
ing its separate parts, and in promoting the harmony of the 
whole; and thus commending it to the increased confidence of 
our own citizens, and to the greater respect of the world.” 

The president of the court endeavours to show that its 
decisions have been consistent, and in conformity with the 
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principles of law, and that they ought to constitute a rule for 
the guidance of subordinate tribunals. 

Undoubtedly the supreme court are bound to submit to the 
decisions of the court of errors, and to follow their principles 
so far as they constitute a rule, and perhaps in certain cases 
that court, in mercy to the suitors, should yield their better 
judgment in anticipation of the erroneous views of the court 
of appeal; but the misfortune of the system is that error 
admits of no rule. The principles of law are the principles 
of truth. If in individual cases they are departed from, igno- 
rantly or wickedly, the consistency of truth is abandoned. 
The false precedent must be discarded, or error is enlarged and 
extended. The court of errors, it is well understood, has 
established a mass of precedents which are inconsistent with 
the true principles of law, that are also recognised by the 
same court. 

What in such a state of things is the duty of the supreme 
court? Ought that learned bench to yield to the course of 
error? Shall erroneous rules have greater weight as autho- 
rity, than true principles with which they are in conflict, and 
which rest on the same authority? Or is it the duty of the 
court te construct an artificial system, “ whimsically dove- 
tailed’’ with truth and error? 





ART. V.—ON THE COMPETENCY OF WITNESSES. 


WE took occasion in a late article to deprecate the spirit of 

sweeping reform, particularly upon the principle of a general 

code. It is not to be inferred, however, that we consider the 

common law or any other system of jurisprudence as having 

attained perfection, or with its imperfections condemned to 
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remain unalterable. In point of fact the common law, where- 
ever it prevails, and the same is true of every other system, is 
undergoing a constant, though it must be confessed a very 
slow and uncertain amelioration without legislative interpo- 
sition. What were once the best settled doctrines of the law 
have been gradually undermined, and at last given way of 
themselves. Even where the jurisdiction of courts of law 
and equity has been preserved distinct, and been adminis- 
tered by distinct tribunals, the liberal principles of the one 
court may be observed creeping by degrees to the other, as 
may be remarked in the case of the law of principal and 
surety. The general character of this change is from subtlety 
to common sense, from form and technicality to reason and 
justice. Nor is such a result on the whole to be regarded as 
impairing the certainty of the law. The current of decisions 
in the courts having taken a particular direction, it is in 
general not diflicult to form a conclusion as to the rapidity of 
the current and the point to which it may be expected to 
advance, It is the duty of judges to moderate this change— 
to stand as far as possible by the ancient landmarks, Thus 
curbed, its operation is beneficial, and the judge who would 
undertake to check its course or turn it back, would mistake 
his function and produce mischief. 

There is however great danger in courts, especially of final 
resort, forgetting the true boundaries of the judicial power 
and advancing into the appropriate field of legislation. 
Wherever bodies of men act unchecked by the review of 
other tribunals, they are apt to forget so remote an account- 
ability as that of professional or public opinion. Often when 
formed it does not reach them, and often the particular case 
is not needed for a precedent, and passes unheeded for many 
years. 

We are about to subject to a few free and friendly criticisms 
a case recently decided in the supreme court of Pennsylvania, 
upon a subject connected with that placed at the head of this 
article. It is meant to introduce by the means of it some 
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observations on the necessity and importance of following the 
lead which has been taken in England, by. abolishing all 
objections aimed at the competency of witnesses. 

By a long and uninterrupted train of decisions, commencing 
with Steele v. The Pheenix Insurance Company,' it had been 
settled that a plaintiff who made an assignment of his demand 
after the commencement of the action, and paid a sum suffi- 
cient to cover the costs, which payment was absolute and in 
no event to be returned or recovered back, and who had thus 
divested himself of every possible interest in the cause, was a 
competent witness. This decision was the necessary result 
of the well established principle, that the interest to disqualify 
a witness must be a present interest at the time of giving his 
testimony, and the fact ‘that in Pennsylvania, where there 
never had been a distinct administration of equity, but the 
principles of that system were carried into practical effect by. 
the common law courts, and through the medium of common 
law forms and processes, the equitable assignee of a chose in 
action was regarded in all respects as the real plaintiff. The 
decision in Steele v. The Phoenix, as it is termed for the sake 
of brevity, was made unanimously by a court over which 
chief justice Tilghman presided, than whom and his colleagues 
who concurred with him, more learned, experienced, and 
cautious lawyers, never sat on any bench in that state. Judge 
Washington subsequently? gave that case the sanction of his 
unqualified approbation. And the present chief justice (Gib- 
son) in M’Ilroy v. M’Ilroy, uses in reference to it the follow- 
ing emphatic language: “Steele v. The Phcenix Insurance 
Company is not only consistent with the principles of all the 
English and American authorities, but particularly fortified 
by a phalanx of subsequent cases, which were I ever so 
inclined, I should deem myself incompetent to overthrow.” 

Indeed, chief justice Tilghman, in delivering the opinion of 
the court in Steele v. The Phoenix, had said, that when the 


*3 Binn. 306. * 1 Peters’ C. C, Rep. 308. * 1 Rawle 434, 
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plaintiff assigned a particular thing to an individual (especially 
pending the action), and then came forward to make out the 
case by his own testimony, he should be watched narrowly. 
In all such cases the court should admit or reject the testi- 
mony, according to their conviction of the assignment being a 
bona fide transaction or not. That is, as it is further explained 
by justice Yeates in the same case, if from the testimony ad- 
duced the court were satisfied that the assignment was colour- 
able, they rejected the witness. If there was no evidence, or 
such evidence as was not satisfactory to them, they left the 
question to the jury, telling them that if they believed the 
assignment colourable, they should pay no regard to the tes- 
timony given by the witness. 

Nor, these principles being settled, was it of any conse- 
quence at what precise point of time the assignment was 
executed, whether immediately after the commencement of 
the suit, immediately before the trial, or actually during the 
trial, in open court and in the face of the court and jury. 
The circumstance of the time could not in reason weigh a 
feather in the consideration of the question, as such assign- 
ments are made almost always, if not in every instance, for 
the purpose of making the assignor a witness, and might well 
be bona fide though such were the object. The point of time 
would only evince that one party or his counsel was more 
provident than another. After all, the question of the bona 
fides of the transaction remained to be settled on the prin- 
ciples which have been stated. 

But the whole matter of assignments thus made at the trial, 
underwent a very thorough examination, and received a 
solemn decision of the supreme court of Pennsylvania in the 
case of Hart and another v. Heilner and another. That was 
an action on a promissory note commenced by two plaintiffs. 
On the trial of the cause in the court below, one of the plain- 
tiffs executed at the bar a transfer under seal, headed with 


* 3 Rawle 407. 
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the style of the action, and simply importing that for a valuable 
consideration he thereby assigned all his right, title, and inte- 
rest in that suit to the other plaintiff. The counsel for the 
plaintiffs, after having read this instrument to the court, and 
paid the costs of the suit, offered the assignor as a witness to 
prove the handwriting of the maker and indorser of the note, 
and to prove an acknowledgment by the defendants, which 
would take the case out of the statute of limitations. The 
judge below, before whom the cause was tried, rejected the 
witness. He stated his repugnance to this kind of evidence, 
and considered the case as affording a good opportunity of 
bringing the case of Steele v. The Phoenix and the whole 
subject again in review before the supreme court. He 
referred to the peculiarly strong features of the case: that here 
was an action brought by two partners who were brothers: 
finding that they cannot make out the case by other evidence, 
one assigns the claim to the other pending the action, and 
even after the jury are sworn, and then offers himself as a 
witness to make out the case for the other: that no proof was 
offered of money paid as the consideration for that assignment, 
and it was difficult under the cireumstances to believe that 
such a transaction was bona fide, that the principle was 
highly dangerous, and might open the door to perjury: that it 
was next to impossible for any man to protect himself against 
the effect of such testimony, so as to guard against fraud, 
perhaps to his ruin. He was not convinced that the transac- 
tion was bona fide, but believed it to be colourable, and that 
the recovery, if it took place, would enure to the benefit of 
both the plaintiffs. 

A verdict accordingly went for the defendants, and a writ 
of error was taken by the plaintiffs. Thus the question 
whether an assignment made at the trial should prima facie 
be deemed colourable, and the witness rejected as incompetent, 
was distinctly brought before the supreme court. — 

So clear and free from doubt however did that court in 
1832 consider the question, that when the case came on for 
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argument, they calied on the counsel of the defendant to sup- 
port the opinion of the court below, and after having heard 
him, declined hearing the counsel for the plaintiffs in error. 

A brief analysis of the opinion of the court, delivered by 
Mr. justice Kennedy, will show the impregnable grounds 
both of principle and authority upon which their decision was 
based. 

The rule of law which excluded a party to the suit upon 
the record from being a witness on the trial of it, although 
but a mere naked trustee without any real interest, never 
prevailed in courts of equity: The same rule had been 
adopted generally in Pennsylvania, where there were no 
courts of equity distinct from courts of common law, but 
where nevertheless equity principles were early recognised as 
part of the law.2 

That a person offered as a witness is a party to the record, 
is prima facie evidence of interest. It is on that ground and 
not on that of policy that he is excluded. As however the 
fact of being a party only raises a presumption of interest, it 
may like all other presumptions be rebutted. The compe- 
tency of a witness in all cases depends not upon his interest 
at any previous period, but at the time he is offered. Thus, 
a release to an interested witness at the bar, is every day’s 
experience and practice.s The principle of policy, apart from 
the question of interest, is excluded from consideration by a 
force of authority that cannot be resisted or overturned. 
But the judge below in rejecting the witness, seemed to have 
relied mainly on the expression of chief justice Tilghman in 
Steele v. The Pheenix, that the court ought to admit or reject 
the witness according to their conviction of the assignment 


* Gass v. Tracy, 1 P. Wms. 290; Croft ». Pyke, 3 ib. 180; Man v. Wood, 2 
Atk. 229; Mabank v. Metcalf, 3 ib. 95; Featherby v. Pate, ib. 604. 

* Drum v. Lessee of Simpson, 6 Binn, 481. 

* Fowler v. Welford, 1 Dougl. 139; Patton’s Admr. v, Ash, 7 Serg. & Rawle 
116; Kerns v. Soxman, 16 ib. 315; M’Ilroy v. M’Ilroy, 1 Rawle 433; Cox ». 
Norton, 1 Penn. Rep. 412. 
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being a bona fide transaction or not. That expression ought 
to receive a reasonable construction, and such as would com- 
port with the principles which in practice had been applied 
in other cases where witnesses have been objected to on 
account of interest. In such case the party making the objec- 
tion must show the existence of the interest, and if it should 
clearly appear, the court will reject the witness: if in the least 
degree doubtful, the court will not decide the question of 
interest in the witness, but receive his testimony and leave it 
to the jury to determine whether he has an interest or not in 
the suit or the event of it, and if they should be of opinion 
that he has such an interest, then instruct them to pay no 
regard whatever to his testimony, and to leave it altogether 
out of view in their decision of the facts submitted to them. 
Precisely the same principles of proceeding are applied in 
regard to the proof of instruments. 

How is the assignment to appear to be collusive? From 
the testimony. But if, where there is no testimony beyond 
the instrument of transfer itself, the court is to be at liberty to 
say that they are not satisfied, it would be to assume the deci- 
sion of law and facts both combined. Under this view, the 
court below had erred in rejecting the witness. “The fact of 
his being one of the plaintiffs in the suit, and entered on the 
record as such, was clear evidence of his being interested until 
he executed the assignment, and the costs of the suit were 
paid; but as soon as that was done, and that being all done 
in the presence of the court too, it was quite as clear in the 
absence of all other testimony, that he was completely divested 
of all that interest which he before had as a plaintiff in the 
cause. The execution of the assignment would admit of no 
doubt, because it was done in the presence of the court. The 
effect of it in law was equally certain. The witness thereby 
parted with all his interest, and the other plaintiff acquired 
the united interest of both, and by the payment of the costs 
of the suit he was discharged from all liability for them: and 
in contemplation of law stood entirely disinterested. It is only 
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the legal responsibility or claim of a person that is to be 
regarded in deciding upon his competency as a witness. 
That which arises barely from a sense of honour or consci- 
entious feeling, without any legal obligation being connected 
with it or to support it, or when such did exist, but has been 
removed, is insufficient to prevent a person from being a wit- 
ness. By the assignment which was made in the present 
case, the party offered as a witness ceased to have any claim 
in the suit which he could either support in law or equity; 
and by payment of the costs of the action, he was discharged 
from all liability in }aw or equity which could possibly affect 
his interest, and ought therefore to have been admitted asa 
witness.”’ 

This decision thus solemnly made, and made too in a man- 
ner which indicated that the court entertained not the slightest 
doubt upon the point, has been clearly, distinctly, and unequi- 
vocally overruled in the case of Post v. Avery.! 

In that case, upon the trial the plaintiff executed an assign- 
ment of all his interest in the cause of action to his son. The 
witness was received upon the authority doubtless of Hart vw. 
Heilner, and a verdict rendered for the plaintiff. This is the 
meagre statement of the facts given in the report, and as far 
as appears presents exactly the same state of facts as in the 
case last mentioned. 

In delivering the opinion of the court, chief justice Gibson 
admitted that the rule established in Steele v. The Phanix 
was faultless in theory, and that he had been among the most 
steadfast of its supporters. It had proved however by expe- 
rience, to be intolerably mischievous in its consequences. It 
let a plaintiff slip out of the garb of a party to put on that of 
a witness, in what was still palpably his own case, while the 
defendant was bound hand and foot and exposed defenceless 
to all the assaults of his testimony. The case before them 
was a type ofall the rest. The expense, trouble, and risk of 


*5 Watts & Serg. 509. 
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the recovery was no doubt a sufficient consideration for the 
transfer, and the plaintiff consequently stood ensconced in the 
letter of the rule in Steele v. The Phanix, which was too 
deeply seated in authority to be eradicated. Nor was it pro- 
posed to eradicate it, but only to restrain the abuse of it, from 
transforming a plaintiff at a pinch into a witness, by the magic 
of a bit of paper. They had vainly hoped that the inconve- 
nience of the rule would have attracted the attention of the 
legislature, who alone were competent to abolish it; but as 
nothing was to be expected from that quarter, they were 
driven BY STRESS OF NECEssITy to say, that an assignment 
merely colourable shall not divest the title so as to make the 
plaintiff a witness, whatever its legal effect between the par- 
ties might be; and that every assignment was to be deemed 
colourable when no other motive for it can be made to 
appear. Much would necessarily be left to discretion of the 
court in each particular case, but where the transaction passes 
in the face of the court, there would be no room for evidence 
in explanation of it. Such a case carried with it its own 
condemnation. 

It is a curious fact, that the case of Hart v. Heilner—a 
solemn and unanimous decision of the very point in contro- 
versy made by the same court, composed with one exception 
of the very same judges—was not cited in the argument in 
Post v. Avery, and not even adverted to by the chief justice 
in the opinion delivered. 

If it be strange that so direct and decisive an authority, 
and of so late a date, should have been entirely overlooked 
or disregarded, it is still more strange, that any court should 
have deliberately adopted and put forth such reasons for 
their judgment. It cannot be called an argument, for there 
is not one single reference to principle or authority, both 
which, if we understand the chief justice aright, he frankly 
admits to be opposed to the judgment which the court was 
about to enter. The views expressed by him, in brief, are 
these : that the rule in Steele v. The Pheenix was an incontro- 
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vertible one, both upon principle and authority ; that the legis- 
lature alone were competent to alter it: that the plaintiff was 
ensconced within the letter of the rule ; that the rule however 
faultless in theory, had been found inconvenient in practice : 
that they had hoped that the legislature would have inter- 
fered, but that despairing of any action in that quarter, they 
were now driven FROM STRESS OF NECESsITY to make the 
alteration themselves. 

It is difficult to determine in. what spirit to deal with such 
an opinion. To resort.to our horn-books, to prove the dan- 
ger and absurdity of such doctrines, would have the appear- 
ance of extreme puerility, yet it would seem from this 
instance that even grave and experienced judges need occa- 
sionally to be reminded of them. To express all the astonish- 
ment which it is naturally calculated to excite in the profes- 
sional mind, would multiply notes of admiration to such an 
extent as to disfigure the page. On the other hand, it is the 
reported, published opinion of the supreme court of Penn- 
sylvania, to whom is committed in the last resort, the admin- 
istration of justice according to law, and the final determina- 
tion of questions deeply affecting the lives, liberties, and 
property of nearly two millions of people. The general 
principles of its determination set up by such a tribunal, are 
of too high an importance to be lightly treated. 

It is not the particular modification of the particular rule 
of evidence in question, that is so calculated to give just alarm. 
The operation of Post v. Avery, if it goes no further, will 
necessarily be very limited as a precedent. Provident parties 
and their counsel will be more careful to be prepared for the 
emergency to which the decision confining its operation to 
the facts in the case, particularly applies. But how can we 
avoid asking ourselves the question, what assurance have 
we that the same open disregard of settled principles and 
reported precedents, will not be manifested in regard to rules 
of law of more general influence, and to the security of which 
we have entrusted much that goes to make provision for 
present as well as future independence and comfort ? 
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We have seen decisions which we have considered as acts 
of legislation: but they have always been accompanied by 
arguments attempting either to reconcile them with previous 
cases, or overruling such previous cases upon the ground of | 
their departure from acknowledged principles. They strove 
to show not that such cases were bad law, but that they 
were not law.! Such course of reasoning, was, at all events, 
an implied admission that the province of the courts was 
jus dicere not jus dare—that they were not delegated to 
pronounce a new law, but to maintain and expound the old 
one.2 However disposed we might be to doubt’ the pro- 

_ priety of the conclusion to which they had arrived, we yielded 
our assent, convicted though it may be not convinced. The 
case of Post v. Avery, is the first within our knowledge or 
remembrance, in which an act of judicial legislation has been 
openly, boldly and distinctly avowed. 

The doctrine of stare decisis has never been, and indeed 
cannot be better and more perspicuously expressed than by 
Blackstone. “It is,’ says he, “an established rule to abide 
by former precedents, where the same points come again in 
litigation : as well to keep the scale of justice even and steady, 
and not liable to waver with every new judge’s opinien; as 
also because the law in that case being solemnly declared and 
determined, what before was uncertain and perhaps indifferent, 
is now become a permanent rule, which it is not in the breast 
of any subsequent judge to alter or vary from, according to 
his private sentiments: he being sworn to determine, not 
according to his own private judgment, but according to the 
law of the land; not delegated to pronounce a new law, but 
to maintain and expound the old one.”” The conclusion to 
which he comes is that precedents and rules must be followed 
unless flatly absurd and unjust. Professor Christian in his 
note on this passage, appears to think that the learned com- 
mentator does not go far enough, for he says, that “it cannot 





* 1 Blackst. Com. 70. * Ib. 69. * 1 Com. 70. 
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be dissembled that both in our laws and in all other laws, 
there are decisions drawn from established principles and 
maxims, which are good law, though such decisions may be 
both manifestiy absurd and unjust. But notwithstanding this 
they must be religiously adhered to by the judges in all courts, 
who are not to assume the character of legislators.’’ 

It is surely unnecessary to advert to the consequences 
which would flow from any other rule of conduct and opi- 
nion in a court, than that which these familiar passages so 
well vindicate. For a judge to set up any other standard of 
determination, than the law, as it has been handed down to 
him by his predecessors, would be at once to subject the rights _ 
of life, liberty, and property to caprice: at best to the mere 
whimsies of an honest judge; it might be to the designs and 
malignity of a dishonest one. Every thing that goes to con- 
stitute the security with which we live in society, and which 
makes up so large a part of the sum of our social enjoyment, 
would be let loose upon an ocean of uncertainty without 
chart or compass. Judicia sunt anchorex legum. 

What safety would there be even for our political rights, 
under such a state of things, but in the extreme of revolution? 
To what tribunal other than the body of the people, could an 
injured suitor appeal from a judgment of the supreme court 
upon his right of suffrage, his rights af conscience, or his 
personal liberty, where their judgment was the mere expres- 
sion of the fiat of the judge in defiance of the provisions of 
the established law? It would be the consolidation of the 
legislative and judicial powers in the same body—making 
and then expounding without rule or limit, the laws they have 
themselves made—a characteristic only of a despotic form of 
government, 

And worse, much worse, even than that; all judicial legis- 
lation is ex post facto legislation. The rule in the breast of 
the court is not promulgated before hand for the guidance of 
the citizen or subject. It is there concealed unknown to every 
body—probably to the judge himself—until the circumstances 
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of some particular case coming before him for adjudication, 
brings it forth to light, and then it is applied alike to past as 
to future transactions. 

Stress of necessity. In the whole history of our jurispru- 
dence, English and American, did ever before such words 
issue from the lips of a judge? Was ever such plea before 
resorted to, for the purpose of denying the application of a 
well settled and recognised rule of law to the case of a party 
“ensconced within its letter?’ 

How the party could be said to stand ensconced, at the 
very moment the judge was engaged in demolishing the for- 
tification to which he had betaken himself, we confess our- 
selves totally unable to comprehend. Secure, no doubt he 
thought himself, in relying upon precedents and principles— 
secure, every body who had glanced at the long train of de- 
cisions ending with Hart v. Heilner, which was express to 
his very point, would undoubtedly have thought him—but 
secure he was not—secu7e no man is, in a court which does 
not administer justice according to law, but according to its 
own vague notions of right and wrong, of convenience and 
inconvenience. 

How far are our courts, taking their cue from this deci- 
sion of the highest tribunal, to be governed by stress of ne- 
cessity in other cases where the established law does not 
square with their notions of justice and convenience? Are 
they in like manner, whenever they see fit to quarrel with the 
legislature for not amending the law according to their wishes, 
and finding that nothing is to be expected from that quar- 
ter, to proceed deliberately to make the proposed amend- 
ment themselves? What is to be the measure of the neces- 
sity, which is to justify them in overturning solemn prece- 
dents, and the form and effect of admitted and recognised 
principles ? 


* The meaning of the word as given by Dr. Johnson is, to cover as with a 
fort, to secure. 
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These words—stress of necessity—are new words in the 
law and require careful pondering. They are, doubtless, 
meant to express something different from the word incon- 
venience, which is occasionally to be found in our report books 
and elementary treatises. 2rgumentum ab inconvenienti 
plurimum valet in lege. This is an old and reasonable 
maxim. Its meaning has been well discussed and settled, 
and that discussion has rather limited than enlarged its gene- 
rality. “Arguments from inconvenience,” says Mr. Har- 
grave, “certainly deserve the greatest attention, and where 
the weight of other reasoning is nearly on an equipoise, ought 
to turn the scale. But if the rule of law is clear and explicit, 
it is in vain to insist upon inconvenience; nor can it be true, 
that nothing which is inconvenient is lawful, for that sup- 
poses in those who make laws, a perfection, which the most 
exalted human wisdom is incapable of attaining, and woulé 
be an invincible argument against ever changing the law.”’ 

But in truth, there was not even an inconvenience, much 
less a necessity for the violent disruption of a settled princi- 
ple in the law of evidence made in Post v. Avery. If there 
was an inconvenience, it did not call for the remedy which 
the court applied. In short, as was to have been expected, 
they have legislated badly. The remedy was not the demo- 
lition of the rule, much less the establishment of an artificial, 
absurd distinction of time and place impairing its value; 
making a distinction where in reason there is no difference 
between an instrument executed an hour before the trial, and 
one executed on the trial; between a paper executed in the 
court house, and one executed in the adjoining hotel. The 
only real inconvenience in the rule of Steele v. The Phenix, 
was its want of mutuality—the advantage it gave the plain- 
tiff over the defendant. If the interposition of legislative 
power was to be invoked for any thing, it should have been 
to have placed both parties upon an equal footing, by per- 
mitting the defendant to find a daysman, and his evidence 
to be heard ; or what would have been still better, by abolish- 
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ing at once, all rules excluding witnesses as incompetent, on 
account of interest, whether parties or otherwise, leaving 
their credibility under all the circumstances of each case to be 
judged of by the jury. Lord Denman’s act, lately passed in 
the parliament of Great Britain,) which received the royal 
approbation on the 22d of August, 1843, entitled, “an act for 
improving the law of evidence,” has abolished in that country 
the objection of incompetency as far as interest and infamy 
go, though not extending it is true to the case of a party to 
the record. In this respect, the mother country is in advance 
of her former children, though hitherto in legal reforms, 
they have taken the lead of her. In truth, common sense and 
enlightened reason, alike require the abolition of all those 
artificial technical rules, which shut out facts from a jury on 
the mere apprehension that they may be false. 

Consider the case of interest. The rule is that a present in- 
terest excludes the witness. But it must be a certain interest, 
and then no matter how small itis. If contingent—and no 
matter how slightly contingent—then without reference to its 
character or amount, it is an objection to credibility only, and 
not tocompetency. The only son and heir apparent of a party, 
who is claiming or defending a valuable estate, is heard with- 
out objection, while a tenant who derives possession from 
one of the parties and who has the smallest remnant of his 
term left, is excluded. A gentleman of known probity, of 
high and honourable character, of liberal education, of wealth, 
and station, whose word in the society in which he moves 
would be taken as readily as his bond, is excluded because 
he has some trifling pecuniary interest which he is unwilling, 
and which it would be unreasonable to expect him to release, 
while a poor wretched dependant of one of the parties, a ser- 
vant or retainer, who has no other resource but his bounty or 
favour for his daily bread, is heard without scruple. 

It is a low estimate of human nature, which presumes that 


1 6 27 Vict. c, 85, 
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the force of pecuniary interest will generally, or even often, 
lead to the commission of wilful perjury. The character of 
a man is of more value in the society where he lives than the 
amount in controversy in any ordinary case. Men not only 
know this, but they feel it. The hazard of detection is great, 
and would be increased by the abolition of all exclusionary 
rules. In truth, a new and valuable security would thus be 
gained for the truth of evidence. Conscience is a more power- 
ful principle of action than love of money, and when it comes 
to the use of such means as falsehood and perjury, it will 
instinctively shrink back and betray itself in all but the most 
abandoned wretches, whose characters may generally be 
easily proved aliunde. On the other hand, for one case 
gained by perjury, ninety-nine have been lost on account of 
parties being precluded by artificial rules, from submitting 
all the facts to the tribunal to which is committed the decision 
of their cause. 

A general standard whereby to measure the power and 
influence of motives upon the actions of men, is evidently un- 
attainable. It cannot be said that such a motive—interest for 
example—in such a degree, will lead all men, or even a ma- 
jority to incur the guilt and hazard, temporal and eternal, of 
the crime of perjury. Nor can the reverse be affirmed, that 
such and such other motives, (fear, favour, affection, for ex- 
ample) will not with equal power, influence men or a majori- 
ty of them, to such a degree. Characters are infinitely diver- 
sified, and different motives operate upon different men in 
different degrees, with an almost infinite variety. Hence, the 
true policy is to judge of each particular case by an impartial 
view of all itscircumstances. Alias numerus testium, alias 
dignitas et auctoritas, alias veluti consentiens fama confir- 
mat rei, de qua queritur, fidem. 

The civil law is a system which abounded in restrictions 
upon the admission of witnesses, but it had one merit not 
possessed by the common law—that of consistency. Its prin- 
ciple is exclusion, wherever any possible motive can operate 
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to produce falsehood. It extended its prohibition to relations, 
parents, and children, by the Roman law—in the French 
laws even to the fourth degree: to servants and domestics— 
freedmen and clients—advocates, attorneys, tutors, curators, 
persons who had criminal prosecutions with either party— 
those who by eating and drinking with the party had thrown 
themselves open to the suspicion of subornation. But the 
civil law is a system to which trial by jury is a stranger, and 
great power and discretion is given to the judge both in 
admitting and excluding testimony, and in judging of its 
weight. 

In England, those barbarous modes of deciding contro- 
versies which belong to the feudal law, the appeal to the 
special interposition of Providence, the wager of battle and 
the wager of law, continued long, but were finally superseded 
by the trial of jury. In its first rude state, there are strong 
grounds for believing that the jury, drawn from the imme- 
diate vicinage of the parties, or rather of the fact to be found, 
decided in most instances from their own personal knowledge. 
And we know that upon one issue, that arising upon the plea 
of non est factum, the witnesses to the deed were summoned 
and joined to the inquest, and united in the verdict. It is 
certain, however, that from the earliest periods of which 


' authentic records have reached us, the judges, before whom 


the trial was had, have exercised the power of determining 
what witnesses shall be heard or excluded, and what evidence 
shall be laid before the jury. The jury was usually composed 
of rude and illiterate men. It was supposed to be best to 
keep from them altogether, not only all which was not clearly 
relevant to the issue, but every thing coming from sources 
open to suspicion. Thus grew up a system more technical 
and artificial than any to be found; and as juries became 
more capable of exercising their functions intelligently, the 
judges have struggled constantly, as far as they could consist- 
ently with the settled principles of such a system, to open the 
door as wide as possible to all facts calculated to assist in 
30* 
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attaining equal justice in the controversy. Hence so many 
rules, and so many exceptions to every rule—so many 
chapters where the exceptions cover much broader ground 
than the rule itself. 

We admit the hazard there is in changing settled rules of 
property and evidence. But if we must have it, we much 
prefer legislative to judicial interference. There is a safe and 
true medium upon this much vexed question of legal reform, 
All that is most valuable in political institutions has been 
attained gradually, while sudden revolutions have been usu- 
ally short lived and unproductive of permanent good. It is 
true of changes in civil policy also. To proceed wisely we 
should proceed cautiously, and of course slowly. By sucha 
course, perhaps, neither the mere theorist nor the bigoted 
stickler for the existing order of things will be satisfied; but 
the real happiness of the many, which, after all, is the sole 
object to be consulted, and which, as far as the administration 
of justice is concerned, lies in a system of regulations not only 
in themseives equitable, but certain and familiar, will be best 
promoted. Itis better to bear the partial evil of an occasional 
inconvenience, than to incur the hazard of the unforeseen 
results of entire and fundamental changes. 





ART. VI.—RIOTS, ROUTS, AND UNLAWFUL ASSEM.- 
BLIES. 


lr is not often that our readers are asked to give attention to 
any part of criminal law. While there is much that is tech- 
nical in this bnanch of our system of jurisprudence, and much 
too that draws its origin from the feudal law, yet it is so 
much affected and diversified by the ever varying legislation 
of the different states and of the mother country, that it pre- 
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sents few points of general interest which have not been fully 
discussed and well settled. There are occasions, however, 
when a recurrence to the most familiar principles is rendered 
useful and interesting, by their direct and immediate applica- 
bility to passing events. It is much to be regretted that such 
should be the case with the subject placed at the head of this 
article. Without pausing to inquire to what features of our 
political or social system, or to what abuses in their actual 
administration this state of things is properly attributable, the 
fact is undoubted, that the bands of society and government 
in the United States seem to be gradually Joosening, and-the 
magistrate is now more frequently than ever before called 
upon to scrutinize the extent and limits of his commission, and 
the tribunals of justice to award the sentence of the law 
against invaders of the public peace. 

We propose with all possible brevity to examine the com- 
mon law, irrespective of statutory enactments, upon three 
points of inquiry: 

1. What constitutes a riot, rout, or unlawful assembly, so 
as to authorize the interposition of the magistrate to sup- 
press it? 

2. To what degree of force may the magistrate resort for 
the preservation of the peace, and at what period of time may 
that degree of force be properly applied? 

3. Who are the participants in a riot, rout, or unlawful 
assembly, and what are the legal responsibilities which they 
incur? 

1. It is to be observed as a preliminary, that the constitu- 
tions of the United States and of the several states are not 
more clear and distinct, in securing to the people the right of 
peaceably assembling for the purpose of petitioning govern- 
ment for redress of grievances, and of their bearing arms in 
their own defence, than is the constitution of England. The 
bill of rights, 1 William & Mary, st. 2,c. 2, guaranties both 
these rights to the subject. Whether this statute worked a 
repeal of the statute 13 Car. II. st. 1, ¢. 5, which provided 
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that no petition to the king or either house of parliament, for 
any alteration in church or state, should be signed by above 
twenty persons, unless the matter thereof be approved by 
three justices of the peace, or the major part of the grand jury 
in the country, and in London by the lord mayor, aldermen, 
and common council; and that no petition should be presented 
by more than ten persons at a time, has been a vexed question. 
At the trial of lord George Gordon, the whole court, including 
lord Mansfield, declared that this statute was not affected by 
the bill of rights. Lord Mansfield, in his directions to the 
jury in that case, is reported to have said, that he had never 
before heard it supposed that the act of Car. II. was repealed; 
and that it was the joint and clear opinion of the whole court, 
that the bill of rights did not mean to meddle with it at all; 
that neither ¢hat nor any other act of parliament had repealed 
it, and that it was in full foree. On the other hand, however, 
Mr. Dunning in the house of commons contended, “that it 
was a clear and fundamental point in the constitution of this 
country, that the people had a right to petition their repre- 
sentatives in parliament, and that it was by no means true 
that the number of names signed to any such petition was 
limited. To argue that the act of Charles was now in force, 
would be as absurd as to pretend that the prerogative of the 
crown still remained in its full extent, notwithstanding the 
declaration in the bill of rights.’ Mr. Chitty informs us, that 
the acknowledged practice has been consistent with this opi- 
nion;? while on the contrary Mr. Archbold, in his note on the 
same passage, thinks that the doctrine of lord Mansfield had 
been denied and doubted without reason, and that if the bill 
or declaration of rights was any thing more than a declaration 
of this right and a confirmation of the law as it then stood; 
if it was intended to make an alteration, it should not only 
have declared the right of the subject to petition, (for that was 
already established by law); but also have enacted, that the 


* Dougl. 591. * New Annual Reg. 1781, vol.2,  * 1 Chitty’s Bl. 143, note. 














UNLAWFUL ASSEMBLIES. 353 





number of signatures to such petition and the number of per- 
sons presenting it, which before were limited, should there- 
after be unlimited.! Whichever of these may be the better 
opinion, is not very material to the point now under conside- 
ration. The right of the people to assemble peaceably for 
the purpose of considering and discussing the measures of 
government, is an axiom of political liberty as sacred in 
Great Britain as here. Could an American judge express 
himself upon this subject more distinctly and forcibly than did 
Mr. baron Alderson in his charge to the grand jury, delivered 
at the Monmouth summer assizes in 1839, on the occasion of 
the Newport riots. “There is no doubt that the people of 
this country have a perfect right to meet for the purpose of 
stating what are or even what they consider to be their 
grievances, That right they always have had, and I trust 
always will have; but in order to transmit that right unim- 
paired to posterity, it is necessary that it should be regulated 
by law and restrained by reason. Therefore let them meet, 
if they will in open day, peaceably and quietly, and they 
would do wisely when they meet to do so under the sanction 
of those who are the constituted authorities of the country. 
To meet under irresponsible presidency is a dangerous thing; 
nevertheless if, when they do meet under that irresponsible 
presidency, they conduct themselves with peace, tranquillity, 
and order, they will perhaps lose their time but nothing else. 
They will not put other people into alarm, terror, and con- 
sternation; they will probably in the end come to the conclu- 
sion that they have acted foolishly; but the constitution of this 
country does not (God be thanked) punish persons who, 
meaning to do that which is right in a peaceable and orderly 
manner, are only in error in the views which they have taken 
on some subject of political interest.” 

The common law then, on the subject of unlawful assem- 
blies, with their consequences, routs and riots, may be con- 
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sidered as unaffected materially by our several constitutional 
provisions or the nature of our republican institutions. It is 
true, that in a government like ours the constituted autho- 
rities will naturally have less jealousy of public meetings than 
is displayed in baron Alderson’s charge. The courts of jus- 
tice will require the characters of an unlawful assembly to be 
more distinctly marked, and the circumstance of the presi- 
dency and approbation of the constituted authorities will not 
be suffered to have any considerable weight. Their assent 
and approbation will be implied for every assemblage of 
people for a lawful object. With this single qualifying 
remark, we must admit the full force of the common law, as 
it has been explained and enforced by judicial decisions upon 
this subject. 

The same learned judge from whom we have quoted 
already, has with great perspicuity settled the true notion of 
what is an unlawful assembly. In his charge to the petit 
jury on the trial of certain persons indicted for a participation 
in the same Newport riots, he laid it down as the law of 
the land, “that any meeting assembled under such circum- 
stances, as according to the opinions of rational and firm men, 
are likely to produce danger to the tranquillity and peace of 
the neighbourhood, is an unlawful assembly.” In like man- 
ner, Hawkins? says: “Any meeting whatsoever of great num- 
bers of people, with such circumstances of terror as cannot 
but endanger the public peace, and raise fears and jealousies 
among the king’s subjects, seems properly to be called an 
unlawful assembly, as where great numbers complaining of 
a common grievance meet together armed in a warlike man- 
ner, in order to consult together concerning the most proper 
means for the recovery of their interests, for no one can foresee 
what may be the event of such an assembly.”” And Mr. 
justice Bayley, (than whom baron Alderson says no man 


* Regina v. Vincent et al., 9 Carr. & Payne 91; 38 Eng. Com. Law Rep. 58. 
* Book 1, c. 28, s. 9. 
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was more learned in the laws or more enlightened in his 
views), in Hunt’s case, assumed this broad and at the same 
time perfectly sound position. «Ifa meeting from its general 
appearance and from all the accompanying circumstances, is 
calculated to excite terror, alarm, and consternation, it is 
generally criminal and unlawful.” 

It is a reasonable and admitted qualification of this doctrine, 
that the character of the meeting must be such as to cause 
alarm to firm men, not merely such as may produce fear in 
timid persons. Says baron Alderson in the case already cited: 
«You will have to say whether, looking at all the circum- 
stances, these defendants attended an unlawful assembly, and 
for this purpose you will take into your consideration the 
way in which the meetings were held, the hour of the day at 
which the parties met, and the language used by the persons 
assembled, and those who addressed them. Every one has 
a right to act in such cases as he may judge right, provided it 
be not injurious to another, but no man or number of men 
has a right to cause alarm to the body of persons who are 
called the public. You will consider how far these meetings 
partook of that character, and whether firm and rational men, 
having their families and property there, would have reason- 
able ground to fear a breach of the peace; for I quite agree 
with the learned counsel for the defendant, that the alarm 
must not be merely such as would frighten any foolish or 
timid person, but must be such as would alarm persons of 
reasonable firmness and courage.’’ With this qualification, it 
is difficult to perceive on what ground the English ought not 
in its fullest extent to be adopted, as the American definition 
of an unlawful assembly. 

The application of it to particular cases may involve some 
difficulty. To know the exact limits within which the free- 
dom of a public meeting is to be restrained, and to ascertain 
what degree of turbulence and disorder is to be adjudged 
alarming, will in all cases require the exercise of a sound and 
calm judgment. Indeed the only danger to be apprehended 
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is that in regard to questions agitating the public; political 
passions and prejudices may find their way into courts of 
justice, and particularly may infect the jury box. There are 
but few neutrals in this country, especially in regard to any 
questions of a political or religious character. This however 
is an evil and danger beyond our cure. Governments must 
be administered by men, and all men cannot rise whenever 
they please, superior to the passions or prejudices of sect or 
party. In all cases there will be great latitude exercised, more 
especially in the determination of the matters of fact to which 
the principles of law are applicable. Such considerations, 
while they should make private citizens more cautious in 
their conduct, should only operate on the magistrate in mak- 
ing him more energetic and determined in his interference, 
where the circumstances of danger and alarm are such as 
clearly to call for it. 

There are some practical deductions from the principles 
which have been stated, in regard to which there can it seems 
be little doubt. 

1. That if the call of a meeting contemplates an illegal 
measure, or the prosecution of a lawful measure by illegal 
means, it will be ipso facto an unlawful assembly, and of 
course its meeting may be prevented. Thus a meeting called 
for the purpose of coercing by combination journeymen or 
labourers, to stand out against their masters or employers—a 
meeting called for the purpose of marching to a place in pos- 
session of or identified with those who hold sentiments 
opposed to those assembled, or a meeting called originally at 
that place.! 

2. Where at a meeting lawfully assembled, a proposition 


' In Rex ». Birt et al., (5 Carr. & Payne 154, 24 Eng. Com. Law Rep. 252,) 
Mr. justice Patteson said: “ The difference between a riot and unlawful assem- 
bly is this: If the parties assemble in a tumultuous manner, and actually execute 
their purpose with violence, it is a riot ; and ifthey merely meet upon a purpose, 
which if executed would make them rioters, and having done nothing they 
separate without carrying their purpose into effect, it is an unlawful assembly.” 
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of an unlawful and alarming character is adopted, as that of 
marching to a place where the party holding opposite senti- 
ments are assembled, or to a place possessed by or identified 
with them, from that moment, from its evident and direct 
tendency to commit or provoke a breach of the peace, the 
meeting becomes unlawful. 

3. Where the persons composing the meeting are armed 
with dangerous and destructive weapons. 

4. Where banners are displayed, holding up any class or 
portion of the community to ridicule or contempt, and which 
are calculated to arouse their passions, and thus provoke an 
attack upon them. 

5. Much more, if any movement of a violent character is 
actually attempted or begun by any part of the assembly, if 
such attempt is not immediately put down by those present, 
or by peace officers called in for that purpose, the whole 
meeting from that time becomes an unlawful assembly. 

In short, we are to consider what are the legitimate objects 
of the right of assembling and petitioning government for 
redress of grievances. Any measures or system of measures 
which clearly go beyond these objects, which look to violence 
and not to reason and the influence of a strong expression of 
public opinion, do not fall within the protection of the consti- 
tutional guarantees, There are no opinious or principles so 
absurd as not to find supporters. Such may doubtless 
assemble, may pass resolutions strongly expressive of their 
opinions, may attract auditors by the use of music, may ani- 
mate each other by speeches and addresses, may examine 
with the utmost freedom public men and public measures, 
But all this may be done without advancing one step beyond 
the just bounds which the law has prescribed. No one of 
the particulars, to which merely for example’s sake we have 
adverted, are at all necessary or even convenient means, 
either of considering matters of interest, or of giving force 
and influence to the conclusion which may be arrived at. 
With the means possessed in this country of reaching public 
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opinion through the printing press, they are particularly unne- 
cessary. The right of revolution is one thing. During such 
an emergency the laws are silent, and they who engage in a 
revolution take upon themselves all the consequences of ulti- 
mate failure. With that we have nothing to do at present. 
Our consideration is confined to the limits of the right of 
assembling under the reign of the laws, and during a period 
of civil peace. “You will investigate,’ said baron Alderson, 
in his charge to the grand jury upon the occasion which has 
been before referred to, “the circumstances under which the 
assembly took place—whether the individuals who presided 
and were present were so by previous concert, or by having 
accidentally met—and if they met by previous concert, you 
will inquire whether they have met at unseasonable hours of 
the night—if they have met under circumstances of violence 
and danger—if they have been armed with offensive weapons 
or used violent language—if they have proposed to set the 
different classes of society at variance the one with the other, 
or to put to death any part of her majesty’s subjects; if any, 
all, or most of these things should appear before you, there 
will I think be little difficulty in saying, that an assembly of 
such persons, under such circumstances, for such purposes, 
and using such language, is a dangerous one, which cannot 
be tolerated in a country governed by laws; and it is but 
doing to others as you would that they should do to you, to 
‘repress meetings of that description; because what right have 
any persons to do that which produces terror, inconvenience, 
aud dismay among their fellow subjects!”’ 

2. In the consideration of our second head of inquiry, viz. 
to what degree of force may the magistrate resort for the pre- 
servation of the peace, and at what period of time may that 
degree of force be properly applied, we have not only clear 
and familiar principles, but are sustained in the application of 
those principles by authority of an undoubted character. 

‘The proposition to be maintained is simply this, that an 
unlawful assembly, after such warning as can be reasonably . 
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given, may be dispersed by the magistrate with any degree 
of force necessary for the purpose. 

In the case of Regina v. t¥eale et al.,1 the defendants were 
indicted for a riot at Birmingham on the 4th of July, 1839. 
There was a tumultuous meeting in the bull-ring at Birming- 
ham: a great number of persons assembled; they had flags, 
there were harangues; and the people of the town were most 
seriously alarmed. The mayor desired the mob to disperse, 
which they would not. The policemen tried to disperse the 
mob, but were overpowered. -The policemen used their 
staves, and the mob used bludgeons and stones, and also a 
dagger or some sharp instrument, as two of the pelicemen 
were cut and wounded. The riot act was read, and the mili- 
tary sent for, and in about an hour the mob were dispersed. 
Evidence was given to show that each of the defendants took 
an active part in the riot. Littledale j., in summing up: “It 
appears that on several days before the 4th of July, a great 
number of persons were assembled at Birmingham; and it 
also appears that on the 4th of July there was an assembly of 
persons; but up to the time that Dr. Booth went in among 
them, I do not find that any riot had taken place on that day; 
it is however another question, whether there had been an 
unlawful assembly; because if there was a meeting attended 
with circumstances calculated to excite alarm, that is an 
unlawful assembly; and whether there be an unlawful 
assembly, may also depend on the resistance made to the 
attempts to disperse it, and prevent the persons remaining 
together; and it is not only in the power of magistrates, and 
not only lawful for magistrates to disperse any such meeting, 
but if they do not, and are guilty of criminal negligence in not 
putting down any unlawful assembly, they are liable to be 
prosecuted for a breach of their duty.”’ 

Indeed it seems too clear a proposition to be for a moment 
doubted or denied, that the moment an assembly of the peo- 
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ple becomes unlawful, it is the right and the duty of the 
magistrate to interfere. It is evidently of the highest import- 
ance to the public peace to have it recognised and established, 
that that interference need not wait for any actual outbreak 
or movement of the assembly sufficient to constitute an actual 
rout or riot. It is at the earliest moment that his interposition 
is most likely to be peaceably effectual, and public tranquillity 
restored without loss of life or property. One declaration of 
violence leads to another still more violent; violent declara- 
tions lead to violent acts, and these again to acts still more 
violent. Vires acquirit eundo. Even the leaders lose their 
command over their partisans, and are themselves as well as 
their followers, carried headlong into excesses far beyond 
their original purpose. A moderate force applied at the 
earliest time, will often prevent what it is difficult even for 
arms to suppress, when it has fairly got under way. 

Nor is it more difficult to determine the degree of force 
which may be applied, when the application of any is justi- 
fiable. The answer is in general, whatever force is necessary 
to accomplish the object of dispersing the unlawful assembly, 
may and ought to be used. 

On this point the observations of Mr. justice Littledale are 
marked as well by good sense as sound law. “The mode of 
dispersing an unlawful assembly,’’ says he, “may be very 
different, according to the circumstances attending it. It 
might be an unlawful assembly in a very slight degree; par- 
ties might have got. just within the pale of what is unlawful, 
and the appearance of one magistrate and two or three con- 
stables might disperse them. If this assembly were of that 
description, there was no pretence for a magistrate’s going 
with a great police force to disperse the persons assembled. 
But all these cases admit of a variety of shades, because an 
assembly may be such, that though up to the time the magis- 
trate goes to it there may be no breach of the peace, yet it 
may be so far verging towards a riot, that it may be the 
bounden duty of the magistrates to take immediate steps to 
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disperse the assembly. If it was a slight matter, a magistrate 
going with two or three constables would oblige the people 
to go away at once; but if he were to go toa large and tumul- 
tuous meeting with only two or three constables, it would be 
absurd, and he would only be laughed at; and there may be 
cases where a magistrate would be bound to use force to dis- 
perse the assembly. All these different cases must depend on 
their own circumstances; and you would have to say in each, 
whether under the particular circumstances, the magistrates 
were justified in resorting to the means that they did. If the 
meeting about which we are now inquiring was an unlawful 
assembly, it was the duty of the magistrate to disperse it; and 
you will then have to consider whether the magistrates used 
more violent means than were necessary to disperse the 
assembly. They are to use all lawful means, and you must 
say whether or not they did more.’”! 

It is quite clear that if any act of violence be perpetrated, 
or if resistance be made to other measures of the public offi- 
cers to disperse an unlawful assembly, the use of fire-arms 
may be resorted to. After warning to depart, and especially 
after the efforts of the magistrates to disperse the assembly 
by less violent measures have been frustrated, all who remain 
are guilty of participation, and the consequences are upon 
their own heads. The death of any such, either by the 
public authorities or those who act in their assistance and 
under their orders, would be justifiable homicide. Indeed it 
is unquestionable law, that private citizens may arm them- 
selves, and if necessary, of course use their arms in putting 
down a riot, though it is in all cases more discreet for them to 
put themselves under the guidance of the constituted autho- 
rities, and act according to their direction. All citizens, when 
commanded to do so, are bound to give the magistrate their 
utmost assistance for the preservation of the public peace, and 
may be indicted, fined, and imprisoned, upon their refusal so 
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todo. I most distinctly observe,’ says c. j. Tindal, in his 
charge to the Bristol grand jury on the special commission 
1832, “that it is not left to the choice or will of the subject, 
as some have erroneously supposed, to attend or not to the 
call of the magistrate as they think proper, but every man is 
bound, when called upon, upon pain of fine and imprison- 
ment, to yield a ready and implicit obedience to the call of 
the magistrate, and to do his utmost in assisting him to sup- 
press any tumultuous assembly.’! But if the magistrate fails 
in his duty, it is nevertheless the right and duty of the citizen 
to interfere. In the same excellent paper last cited it is said: 
“ By the common law, every private person may lawfully 
endeavour of his own authority, aud without any warrant o 
sanction of the magistrate, to suppress a riot by every means 
in his power. He may disperse or assist in dispersing those 
who are assembled; he may stay those who are engaged in it 
from executing their purpose; he may stop and prevent others 
whom he shall see coming up, from joining the rest; and not 
only has he the authority, but it is his bounden duty as a 
good subject of the king, to perform this to the utmost of his 
ability. If the riot be general and dangerous, he may arm 
himself against the evil doers to keep the peace. Such was 
the opinion of all the judges of England in the time of Queen 
Elizabeth, in a case called ‘The case of arms;” although the 
judges add, ‘that it would be more discreet for every one in 
such a case to attend and be assistant to the justices, sheriffs, 
and other ministers of the king in doing this.’ It would 
undoubtedly be more advisable so to do; for the presence and 
authority of the magistrate would restrain the proceeding to 
such extremities, untj] the danger was sufficiently immediate, 
or until some felony was either committed or could not be 
prevented without recourse to arms: and at all events, the 
assistanee given by men who act in subordination and concert 
with the civil magistrate, will be more effectual to attain the 
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object proposed than any efforts, however well intended, of 
separated and disunited individuals. But if the occasion 
demands immediate action, and no opportunity is given for 
procuring the advice or sanction of the magistrate, it is the 
duty of every subject to act for himself, and upon his own 
responsibility in suppressing a riotous and tumultuous assem- 
bly: and he may be assured that whatever is honestly done 
by him in the execution of that object, will be mapyneted and 
justified by the common law.” 

That the positions laid down by the learned chief justice 
are fully sustained by the best authorities, may be seen by 
consulting the books cited in the note.t' One of the latest and 
most approved elementary writers on criminal law has thus 
summed up the authorities: “ In the case of a riot or rebellious 
assembly, the peace officers and their assistants, endeavouring 
to disperse the mob, are justified both at common law and by 
the riot act in proceeding to the last extremity, in case the 
riot cannot otherwise be suppressed. And it has been said, 
that perhaps the killing of dangerous rioters may be justified, 
by any private persons who cannot otherwise suppress them 
or defend themselves from them, inasmuch as every private 
person seems to be authorized by the law to arm himself for 
the preservation of the peace.’ The doubt expressed or 
implied in this last paragraph might well have been spared, 
or at least explained by saying, that when magistrates are on 
the spot and endeavouring to do their duty, any action of the 
citizen or subject independent of or contrary to their direc- 
tions, would be highly dangerous and unjustifiable; but if the 


' Popham’s Rep. 121; 2 Bos. & Pul. 264, n. Messenger’s case, Kel. 76; 
Hawk. ]. 1, c. 65, s. 4; 21 State Trials 485; Handcock v. Butler, 2 Bos. & Pul. 
234; Clifford v. Brandon, 2 Campb. 370; Rex v. Pinney, 5 Carr. & Payne 254; 
24 Eng. Com, Law Rep. 306; Opinion of lord Ellenborongh while at the Bar, 
Burn’s Justice, tit. Riot, note to 23d edition; 1 Hale 53, 494, 495; 1 East P. C. 
e. 5, s. 71, p. 304; 1 Curw. Hawk. c. 28, p. 517; Foster 272, 
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constituted authorities are not present, and the case of neces- 
sity has clearly arisen, there is no perhaps in the matter. 

Soldiers—even in the strictest sense—those composing a 
standing army and regularly enlisted, are citizens, and bound 
to the duties and responsibilities of citizens. Much more is 
this the case as to mere volunteers, who, having the advan- 
tage of previous association, discipline, and skill, in the use of 
arms, and the application of force, are bound upon the requi- 
sition of the magistrate to employ those advantages for the 
preservation of the public peace. 

Nor is there a doubt that if reasonable grounds exist for 
apprehending a disturbance—if the public mind is in a high 
state of excitement—if threats have been made against per- 
sons and property—the most energetic preventive measures 
may be justifiably adopted. Property may be guarded, and 
general access to it prevented; the streets may be barricaded 
in the neighbourhood where violence is feared; gatherings of 
people in open places forbidden, and the prohibition enforced, 
and all precautions used which the occasion may require. 
Indeed, in such circumstances, the conduct and measures of the 
magistrates ought not to be judged by strict and technical prin- 
ciples; and the maxim, salus populi suprema lez, to a certain 
extent should be the governing one. Surely temporary incon- 
veniences and the restraint of the exercise of rights, which 
may Well be dispensed with for a time, such as that of a free 
and unimpeded passage along the public streets, may well be 
borne without murmuring, considering the necessity which 
requires it, and thaé it is better to take too much precaution 
than too little. If the right of passage may be stopped for 
the necessary purpose of repairing a road, it doubtless may 
for a much more important object—the safety of life and 
property. 

3. Our third allotted head of inquiry—as to who are the 
participants in a riot, rout, or unlawful assembly, and what 
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are the legal responsibilities which they incur, though not the 
least important, will need but a brief examination. 

It isa common remark on the occasion of almost every 
popular disturbance, that those who actually do the mischief 
are very few in number. It is a common impression that 
they alone are legally responsible. The truth is, that they 
derive their power to do the evil from the presence of others. 
The great majority on all such occasions flock to the spot of 
a disturbance contemplated or begun from motives of the 
idlest curiosity. They increase the apparent if not the actual 
strength of the rioters, whose confidence grows with the num- 
ber of those by whom they appear to be backed. Men are 
often induced in the spite of the better suggestions of the 
judgment, to join in the shouts which lend animation to the 
actors. It is often involuntary from the mere foree of associ- 
ation. At all events their presence is a source of difficulty to 
the police. They impress them with the fear that they may 
form a part of the riotous body. They are in the way of 
active and effectual measures, They create a.natural appre- 
hension, that in the resort to measures of the last extremity, 
others than those actually engaged may be injured if not 
killed. It is hence important that it should be extensively 
known, that the moment an assembly becomes disorderly and 
unlawful, all who remain or who join it afterwards, become 
themselves rioters; and 3t is not necessary to prove in order to 
convict them, that they actually said or did anything. _ In fact, 
it is the duty of all good citizens the moment the magistrate 
appears, or sooner if the character of the assembly beconies 
clearly marked, at once to withdraw to their homes, unless 
particularly and personally commanded by the magistrate to 
assist him. In truth, all experience shows that it is the 
extreme of folly in an officer to call or rely upon the persons 
promiscuously present to give him assistance. After due 
warning, he should consider all as parties in the riot, and act 
accordingly, unless he see fit to summon any particular per- 
sons who may be on the spot, by name, to his assistance. His 
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proclamation should be to all to depart to their homes, with 
the accompanying caution, that if they remain, they should 
be responsible for the consequences. 2 

This responsibility is not confined to their liability to indict- 
ment and punishment for the riot, but extends to pecuniary 
responsibility for the damage done to the persons or property 
of individuals. They are co-trespassers. Nay, it extends to 
criminal responsibility for the acts of any of those engaged, 
as even arson or murder. Every thing done in prosecution 
of the purpose for which the meeting assembled, or to which 
it was after assembling directed, in the eye of the law, is the 
act of all who are present. In Plummer’s case,' a party of 
smugglers were met and opposed by an officer of the crown, 
and during the scuffle which ensued, a gun was discharged 
by a smuggler, which killed one of hisown gang. The ques- 
tion was, whether the whole gang were guilty of this murder; 
and it was agreed by the court that if the king’s officer or 
any of his assistants had been killed by the shot, it would 
have been murder in all the gang; and also, that if it had 
appeared that the shot was levelled at the officer or any of 
his assistants, it would also have amounted to murder in the 
whole of the gang, though an accomplice of their own were 
the person killed. The authorities to the same effect are very 
abundant.2 In Redford v. Birley,s which was an action of 
trespass for an assault and battery committed upon one of the 
police officers engaged in suppressing an unlawful assembly, 
Holroyd, j. told the jury, that “all persons who join an assem- 
bly of this kind, disregarding its probable effect, and the 
alarm and consternation which are likely to ensue, and all 
who give countenance and support to it, are criminal 
parties,”” 

It will be seen therefore, that even the mere spectators of a 


' Kel. 109, 

* Rex v. Hodgson, 1 Leach 6; 12 Mod. 629; Thompson's case, Kel. 66; 8 
Mod. 165; Keilw. 161; Dougl. 202; Rex v. Edmunds, 3 Car & P. 3990. 

3 3 Starkie N. P. Cas..76. 
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riot or disturbance, who remain for the purpose of simply 
gratifying curiosity or the love of seeing sights, stand in a 
very dangerous position, both civilly and criminally. And 
we are not sure that a few examples made of the innocent 
spectators as they are called, would not be one of the best 
measures of precaution which could possibly be adopted 
against the recurrence of such scenes of riot and violence, 
as have for some past years so frequently disgraced our 
country. 
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JURISPRUDENCE. 


DIGEST OF ENGLISH CASES. 





COMMON LAW. 


[Selections from 2 Queen’s Bench Reports, Part 5; 3 Queen’s Bench Reports, 
Part 2; 3 Gale & Davison, Pa:t 2; 4 Manning & Granger, Part 4; 6 Scott's 
New Reports, Parts 2 & 3; 7 Scott's New Reports, Part 1; 11 Meeson & 
Welsby, Parts 4 & 5; 3 Dowling’s Practice Cases, New Series, Part 2; and 
1 Carrington & Kirwan (in continuation of Carrington & Marshman), Part 
1; all cases included in former digests being omitted.) 


ACTION ON THE CASE. (For maliciously causing an extent 
to issue—Allegation that proceedings were determined.) Case. 
The declaration stated the defendant, maliciously intending to 
injure plaintiff, and to cause his goods and lands to be wrongfully 
seized and extended, falsely and maliciously made an affidavit in 
the court of exchequer that plaintiff owed 4951. to the queen, and 
that the plaintiff was in embarrassed circumstances, and that the 
debt was in danger of being lost; and defendant maliciously, and 
without probable cause for issuing an extent to the above amount, 
procured to be issued out of the exchequer a writ, directed, &c., 
by virtue of which he caused an inquisition to be taken, whereby 
it was found that the plaintiff did owe the debt above mentioned, 
as by the said writ and return thereof, and the inquisition thereto 
remaining in the court of exchequer, appears. And defendant, 
for the said malicious purposes, afterwards maliciously, and without 
probable cause for issuing an extent to the amount aforesaid, pro- 
cured to be issued out of the exchequer another writ, commanding 
the sheriff to extend and seize the plaintiff’s lands and chattels 
until the said debt should be satisfied; by virtue whereof the 
sheriff seized the plaintiffs goods until the said writ of extent was 
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superseded ; and afterwards the said writ of extent was superseded 

by virtue of her majesty’s writ of supersedeas, issued out of her 

majesty’s court of exchequer ; and the said writ of extent was then 
and is ended ; whereas in truth plaintiff owed only a portion of the 
said debt, viz. only 70/., and was not in embarrassed circum- 
stances, and said supposed debt was not in danger of being lost. 
Plea, that although true it is that the execution of the writ of 
extent was superseded, it was by the grace and favour of the queen 
granted that the execution of the said writ of extent should be 
superseded, upon the terms that the plaintiff should pay the sheriff’s 
costs relating to the execution, which terms being complied with, 

the said writ was superseded. Verification. 

| Special demurrer to the plea. 

It was objected to the declaration, that as it appeared from it 
that the verdict of the jury and the inquisition were unreversed 
and in full force, the declaration itself negatived the fact of the 
cause having reached its termination, or at all events negatived 
the want of probable cause, and therefore that the action for insti- 
tuting the cause maliciously could not be sustained. 

Held, first, that the inquisition was no part of the grievance 
complained of, that the writ of extent was the grievance, and that 
it was sufficiently traced to its close. 

Secondly, that the plea was bad, as it was consistent with it that 
the writ of extent had been sued out maliciously, and without 
probable cause. Craig v. Hasell, 3 G. & D. 299. 

ARBITRATION. (Award, finality of.) By articles of agreement, 
it was recited that differences had arisen between the assignees of a 

| bankrupt and B., relative to a certain transaction for the sale of 








goods by the bankrupt to a third person, for which certain bills 
had been drawn by the bankrupt, and accepted by the purchaser, 

and passed by the bankrupt to B.; and as to the nature and cir- 

cumstances of and attending such transactions and bills, it was 
| agreed that the same, and all matters in question touching or con- 

cerning, or in anywise relating thereto, should be referred to an 
arbitrator. 

The arbitrator awarded that the bills and moneys thereby secured 
were the property of the assignees, and that the said bills and 
moneys should be forthwith delivered and paid to them; and in 
VOL. III. 32 
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case B. should have received the whole or any part of the money 
secured by the bills, he should pay it over to the assignees, with 
interest at the rate of three per cent. per annum, to be computed 
from the times when such payments might huve been received by 
B., until the actual payment to the assignees. 

Held, that the submission authorized the arbitrator to award 
upon the matter contained in the latter part of the award, that 
such part of the award was uncertain and inconclusive, and could 
not be rejected, and that the award must be set aside. In re 
Marshall and Dresser, 3 G. & D. 256. 

2. (Award—Excess of authority.) A cause only was referred, 
in which the plaintiff, by his particulars, claimed upon the balance 
of account 341. 17s. 44d., and the defendant paid into court 91. 3s. 
3d. The arbitrator, on a mistaken supposition that he had authority 
to determine all matters in difference between the parties, awarded 
to the plaintiff 337. 7s. 10d. The court set aside the award. 
Atkinson v. Jones, 3 D. P. C. (N. 8.) 225. 

3. (Award—Uncertainty— Verification of copy of award.) In 
assumpsit, the damages being laid at 7U0J. the defendant pleaded 
several pleas, and before issue joined, the cause and all matters 
in difference were referred to arbitration. ‘The arbitrator awarded 
as follows :—* I award that the plaintiff is eniitled to judgment on 
the whole declaration in the said cause, and that judgment be 
entered up accordingly for the plaintiff; and I award that the 
defendant shall pay to the plaintiff 5/. 2s. 8d., which I find to be 
due to the plaintiff on the balance of all accounts between them :” 
Held, that the award was bad for uncertainty, for not awarding to 
what amount the plaintiff was entitled to recover in respect of the 
action, so that it might be ascertained whether the costs should be 
taxed on the higher or lower scale. 

The defendant’s affidavit verifying the copy of the award on 
which the motion was made, stated that “‘ the paper writing marked 
A. was, on, &c. delivered by the arbitrator personally into the 
hands of this deponent, as a copy of the award made by him in 
this cause : Held sufficient. (6 Ad. & E.119.) Lund v. Hudson, 
3 D. P. C. (N. S.) 236. 

ARREST. (Under 1 Vict. c. 110, s. 3.) A defendant domiciled 
in Ireland, and about to return to that country, after a temporary 
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sojourn in England, is liable to be held to bail as a person about 
to quit England, within the meaning of 1 & 2 Vict. c. 110, s. 3. 
Lamond v. Eiffe, 3 G. & D. 256. 

ASSUMPSIT. (Consideration necessary in.) In an action of 
assumpsit, the declaration stated that disputes and controversies 
were pending between the plaintiff and the defendant as to whether 
or not the defendant was indebted to the plaintiff in, to wit, the 
sum of 1732. 2s. 3d., for money lent to and paid for the defendant 
by the plaintiff; and thereupon, in consideration that the plaintiff 
would then promise the defendant not to sue him at any time for 
the recovery of the said sum so in dispute between them, and 
would accept from the defendant the sum of 1001. in full satisfac- 
tion and discharge of the same, the defendant promised the plaintiff 
to pay him the sum of 1001. within a reasonable time : Held, that 
the declaration was bad, as not showing a sufficient consideration 
for the promise ; there being no allegation of any debt being due, 
but merely that a dispute and controversy existed respecting it. 
Edwards v. Baugh, 11 M. & W. 641; 3 D. P. C. (N. 8.) 304. 

ATTORNEY. (How far liable for suing wrong party.) Case is 

not maintainable against an attorney, who, being retained to sue 
for a debt a person of the same name with the plaintiff, by mistake 
and without malice, takes all the proceedings to judgment and 
execution against the plaintiff, or, having obtained judgment against 
the right person, by mistake and without malice issues execution 
against the plaintiff. 

In the latter case, the plaintiff has a remedy in trespass. Davies 
v. Jenkins, 11 M. & W. 745; 3 D. P. C. (N. 8.) 321. 

BANKRUPTCY. (What proveable under—Covenant to insure 
life.) Covenant. The declaration stated, that the defendant 
effected a policy of insurance on his life, and assigned it to plain- 
tiff to secure a sum of money lent by plaintiff to defendant, and 
that defendant had covenanted to pay the premiums on the policy : 

| breach, that he had not so paid the premiums: plea, the defendant’s 

bankruptcy after commission of the breaches. 

Held, that the plea was no answer, as the defendant’s liability 
to pay the premiums to the insurance office constituted no debt, ’ 
| either contingent or otherwise, between plaintiff and defendant, 

and was collateral to the debt, and not proveable under defendant’s 

commission. (4 Bing. 209.) Toppin v. Field, 3 G. & D. 340. 
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2. (Liability of sheriff selling goods of bankrupt after fiat, under 
judgment on warrant of attorney—Operation of 2 & 3 Vict. c, 
29—Pleading.) Trover will lie against a sheriff who having 
seized goods after an act of bankruptcy, under a fieri facias issued 
on a judgment founded on a warrant of attorney, sells the goods 
after the issuing of the fiat. 

In trover by the assignees of a bankrupt, the defendant pleaded 
that the plaintiffs by relation of their title as assignees were entitled 
to possession of the goods, that a writ of fi. fa. was directed to the 
defendants as sheriffs, and that before the fiat the defendants “ ex- 
ecuted and levied” execution under the writ, and thereby committed 
the grievance, &c., that the execution was bona fide levied at the 
time of executing and levying it. Neither the defendants nor the 
execution creditor had notice of a prior act of bankruptcy. 

Replication, that the writ of fieri facias issued on a judgment 
entered up on a warrant of attorney, and that before the issuing 
of the fieri facias the bankrupts committed an act of bankruptcy, 
and a fiat issued in less than two months of the execution and sale, 
and that, after the fiat, and before the sale, the sheriff had notice 
of the act of bankruptcy and fiat, and that after such notice the 
defendants sold the goods, que est eadem, &c. 

Held, on special demurrer, that the replication was good by 
way of confession and avoidance. Cheston v. Gibbs, 3 D. P. C. 
(N. 8S.) 420. 

BIGAMY. (Accessory before the fact to.) A party who procures 
another to marry, his or her husband or wife being alive, is an 
accessory before the fact to bigamy, though the marriage would 
have been void if the party had been unmarried. Reg. v. Brawn, 
1C. & K. 144. 

BILLS AND NOTES. (Evidence—When production of bill at 
trial unnecessary—Notice to produce.) In assumpsit by the 
drawer against the acceptor of a bill of exchange, the defendant 
pleaded that at the time of the acceptance he was a bankrupt, and 
indebted to the plaintiff in a certain sum, which debt was prove- 
able by the plaintiff under the fiat, and was barred by the defend- 
ant’s certificate, since obtained ; and that the defendant accepted 
the bill as part payment of the debt due to the plaintiff, in consi- 
deration that the plaintiff would prove his debt under the fiat. Re- 
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plication, that the defendant did not accept the bill by way of part 
payment of any debt proveable under the fiat modo et forma. 
Issue thereon. Held, that the defendant could not give secondary 
evidence of the bill to show that it was accepted under the circum- 
stances alleged, without notice to produce. (5 N. & M. 433; 10 
Ad. & E. 593.) Goodered v. Armour, 3 G. & D. 206. 

2. (Notice of dishonour, who is entitled to—Guarantee, construc- 
tion of.) “In consideration of your extending the credit already 
given to my son, and agreeng to draw upon him at three months 
from the Ist of the following month, for all goods purchased up to 
the 20th of the preceding month, I hereby, at your request, gua- 
rantee the paymemt, and agree to pay you any sum that shall be 
due and owing to you on his account for goods supplied:” Held 
a continuing guarantee. 

In declaring upon the above guarantee, the plaintiff alleged that, 
between the 24th of August and the 20th of September, 1841, he 
supplied the defendant’s son with goods on credit; that on the Ist 
of October, 1841, he drew a bill upon the son for the amount at 
three months ; that the son accepted the bill, but did not pay it 
when due, of which the defendant had notice: Held a sufficient 
allegation that the price of the goods remained unpaid. 

The defendant pleaded that the bill was not duly presented at 
maturity, and that he (the defendant) had no notice of the dishon- 
our. A verdict having been found for the defendant upon these 
pleas: Held, that inasmuch as the allegation as to the drawing, 
acceptance, and nonpayment of the bill might be rejected, and 
still leave enough upon the face of the declaration to charge the 
defendant, and as the defendant was not entitled to notice of dis- 
honour, the plaintiff was entitled to judgment non obstante veredicto. 
Hitchcock vy. Humfrey, 6 Scott, N. R. 540. 

3. (Notice of dishonour.) In an action by the indorsee against the 
drawer of a bill of exchange for 531., the charges for noting &c., 
being 6s. 6d., the following notice of dishonour was given :— 
“We are instructed by H.S. (the plaintiff) to apply to you for 
payment of the undermentioned sum, and to acquaint you that 
unless the same, together with 5s., the costs of this application, be 
paid at &c., on &c., legal proceedings will be commenced against 
you to enforce payment thereof without further application.” The 
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following was the memorandum at the foot of the letter :—* 537. 
6s. 6d. due on your dishonoured note, dated the 19th of Decem- 
ber last; 5s. costs of letter—53/. 11s. 6d.: Held, that the notice 
of dishonour was sufficient. Stockman vy. Parr, 11 M. & W. 809. 
4. (What is a promissory note—Stamp.) A paper in these terms, 
“T. O. U. 851. to be paid May 5,” is a promissory note, and re- 
quires a stamp. Waithman y. Elsee, 1 C. & K. 35. 


CHARTERPARTY. (Construction of—Pleading.) By a charter. 


party made between the plaintiffs, described as owners of the ship 
Robert, then lying in the port of London, and on the point of sail- 
ing for Malta with government stores, of the one part, and the de- 
fendant of the other part, it was agreed that the ship, being tight, 
&c. “after delivering her outward cargo, should with all conve- 
nient speed sail and proceed to Marseilles, Genoa, or another safe 
port on the west coast of Italy, or a safe port on the east coast of 
Italy, not higher than M., as should be ordered at Malta, &c.” 
The declaration, after averring mutual promises, went on to allege 
a promise on the part of the defendant, “ that the said ship should 
be ordered at Malta to sail and proceed to such port as in the 
charterparty was mentioned within a reasonable time after the 
arrival of the said ship at Malta.” Held good, on general de- 
murrer. Wooley v. Reddelien, 7 Scott, N. R. 199. 
COINING. An indictment which charged that the defendant, on, 
&c. at, &c. feloniously had in his possession a mould, “ upon 
which said mould was-made and impressed the figure and appa- 
rent resemblance” of the obverse side of a sixpence, was held bad 
on demurrer, as not sufficiently showing that the impression was 
on the mould at the time when the prisoner had it in his posses- 
sion. Reg. v. Richmond, 1 C. & K. 240. 
CONTRACT OF SALE. (Bought-and-sold notes—Entry in bro- 
ker’s book.) Where, on a sale of goods, bought-and-sold notes 
are given, they constitute the contract between the parties, and 
not the entry of the contract made by the broker in his book: but 
if there be no bought-and-sold-notes, the entry in the broker’s 
book may be resorted to. (1 M. & Rob. 368.) 

Where the bought note of 405 chests of India sealing wax con- 
tained the terms “Prompt, 25th June, brokerage 1 per cent., 
deposit 15 per cent., payable 2d April:” and the sold note was 
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“prompt, 25th June, brokerage half per cent.,” and the deposit 
wholly omitted: Held, that this was such a discrepancy as to 
avoid the contract. Townend v. Drakeford, 1 C. & K. 20. 

COSTS. (On several issues.) In case, to declaration on one cause 
of action only, defendant pleaded the general issue, and a special 
plea containing only a traverse involved in the general issue. The 
defendant had a verdict on the general issue, and the plaintiff on 
the special plea: Held, that the plaintiff was entitled to the costs 
of the issue on the special plea. 

Semble, if the general issue only had been pleaded, the defend- 
ant would have been entitled to all the costs. Daniel v. Barry, 
3 G. & D. 277. 

2. (Of former action against plaintiff arising out of defendant’s 
breach of contract, when recoverable.) The plaintiffs chartered 
a ship and put her up at the Mauritius as a general ship, and 
received on board certain sugars consigned to London. In conse- 
quence of the unseaworthiness of the ship she was forced to return 
to Mauritius, and part of the sugars which were damaged were 
there landed and sold. The owners of the sugars brought actions 
against the charterers for the short delivery ; the plaintiffs having 
no defence, suffered judgment by default in those actions, and 
attended the execution of a writ of inquiry; the defendant (the 
owner of the vessel) had notice of the actions and of each step 
therein, and was invited to take upon himself the defence, which 
he declined to do: Held, that the plaintiffs were entitled to recover 
the sums paid by them in those actions, and also the costs incurred 
by them therein. (7 M. & W. 601; 10 M. & W. 249.) Blyth 
v. Smith, 7 Scott N. R. 360. 

3. (Security for.) In an affidavit in support of a rule for security 
for costs, it is sufficient to allege that the plaintiff is resident 
abroad ; it rests with the plaintiff to show that his residence was 
merely temporary. 

In an action by husband and wife, for injury to the wife, if the 
husband be abroad, security for costs may be obtained, though 
the wife be resident in England. Hanmer vy. Mangles, 3 D. P. 
C. (N. 8.) 394. 

4. (Of first trial.) Where a trial is abortive by the misconduct or 
failure of the jury, and the cause is tried again, the successful 
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party is not entitled to the costs of the first trial. (3 D. P. C. 372; 
5 M. & W. 87; 1 East 111; 6 T. R.131.) Brown v. Clark, 3 
D. P. C. (N. 8.) 409. 

COVENANT. (Construction of —Proviso, when repugnant.) By 
indenture between the plaintiff of the first part, two sureties of the 
second part, and the defendants of the third part, the plaintiff 
undertook to do certain repairs to the parish church of St. B., and, 
in consideration of the covenants and agreements on the plaintiffs’ 
part, the defendants, “churchwardens and overseers of the poor 
of the parish of St. B., for themselves and for their successors, 
churchwardens and overseers of the said parish, and their assigns, 
did thereby covenant and promise with and to the plaintiff, his 
executors and administrators, that they the said churchwardens 
and overseers of the poor, their successors or assigns, should and 
would well and truly pay or cause to be paid unto the plaintiff, 
his executors or administrators,” the sum agreed upon, by certain 
instalments. The indenture contained a proviso that “nothing in 
these presents contained should extend or be deemed, adjudged, 
construed, or taken to extend to any personal covenant of or obli- 
gation upon the said several persons parties thereto of the third 
part, or in anywise personally affect them, any or cither of them, 
their or any or either of their executors, administrators, goods, 
effects, or estates, in their private capacity, but should be and was 
intended to be binding and obligatory upon churchwardens and 
overseers of the poor of the said parish of St. B., and their suc- 
cessors for the time being, as such church wardens and overseers 
of the poor, but not further or otherwise: Held, that the original 
covenant was a personal covenant by the defendants to pay the 
money, and that the proviso was repugnant thereto and inconsist- 
ent therewith and therefore void. Furnivall vy. Coombes, 6 Scott 
N. R. 522. 

CURTILAGE. (What is a building within.) On the trial of an 
indictment on 7 & 8 Geo. 4, c. 29, s. 14, for breaking and enter- 
ing a building within the curtilage, it appeared that the building 
was in the fold-yard of a farm ; that to get from the dwelling-house 
to the fold-yard, it was necessary to pass through another yard 
called the pump-yard, into which the back door of the house 
opened, the pump-yard and fold-yard being separated by a wall 
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four feet high, in which there was a gate. The folding-yard had 
another gate leading to fields on one side, a hedge with a gate 
leading to a highway on another, the remainder of it being 
bounded by the farm buildings and a continuous wall from the 
dwelling-house: Held, that the building was within the curtilage. 
Reg. v. Gilbert, 1 C. & K. 84. 


DEVISE. (Construction of.) The testator, after giving his Truck- 


well estate to certain persons for life, devised the remainder “ to 
J. C. or his male heir, if any, free land not to be mortgaged or 
sold, and if no male heir lawfully begotten by the said J. C., then 
the above lands to fall to the first male heir of the branch of my 
uncle R. C.’s family, yielding and paying unto such of the daugh- 
ters of the aforesaid R. C. which shall be then living the sum of 
1007. each at the time of the taking possession of the aforesaid 
estate. At the time when the will was made the testator’s uncle 
was dead, having left five daughters, Mary, Joan, Sarah, Betty 
and Agnes, all of whom were married. The testator died in 1787 
without issue. Mary, the eldest daughter of R. C., died in 1799, 
leaving a daughter, who had a son (Matthew Perratt), born in 
1795; Joan, the second daughter of R. C., died in November, 
1820, having had two sons, Thomas Chilcott Winter, born in 
1763, and Isaac Winter, born in 1770, the former of whom died 
a bachelor and intestate in 1817, and the latter survived his 
mother ; Sarah, the third daughter of R. C., died in 1813, leaving 
a son born in 1773; Betty, the fourth daughter, died in 1804, 
leaving a son, Thomas Viney, born in 1768. Agnes, the fifth 
daughter of R. C., survived, leaving a son, (also living), born in 
1772. The tenant for life died in July, 1820. Held, in Dom. 
Proc., on error from the court of king’s bench, and in affirmance 
of a judgment of that court, first, that the expression “ first male 
heir,” was used by the testator to denote a person of whom an 
ancestor might be living (Parke B., Maule J., and Coltman J., 
dissenting). 

Secondly, per Lord Brougham, Parke B., Coltman J., and 
Maule J., that the remainder vested in interest on the death of 
Betty, the fourth daughter of R. C., in 1804; per Tindal, C. J., 
Williams J., and Patteson J., that it vested on the death of Mary, 
the eldest daughter, in 1799. 
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Thirdly, per Lord Brougham, Parke B., Coltman J., and Maule 
J., that it was vested in Thomas Viney, the son of Betty, the 
fourth daughter: per Williams J., that it vested in Thomas Chil. 
cott Winter, the eldest son of the second daughter of R. C.: per 
Tindal C. J., and Patteson J., that the devise was void for uncer- 
tainty. Doe d. Winter vy. Perratt, 7 Scott N. R. 1. 

- (Residuary clause—Estate by implication.) Testator devised 
premises to his wife, in trust for his mother during her life, and 
after her decease to the wife during her life; and if his wife’s 
mother, S. P., should survive the two former devisees, then he 
gave the interest and produce of his estate to S. P. for her life, and 
after her decease to be distributed as was after mentioned. And 
as to all the residue of his estate and effects which he should die 
possessed of, &c., he devised the same to his wife for her life, or 
so long as she continued unmarried; and after her decease or mar- 
riage, then to the said S. P.; but if S. P. should be then dead, he 
willed that the whole should be sold, and the money divided among 
his brother’s and sister’s children, share and share alike: and as 
to all the residue of his estate and effects whatsoever and where- 
soever, he gave and bequeathed the same to his wife, appointing 
her his residuary legatee and sole executrix. The wife survived 
both the testator’s mother and S. P.: Held, that the residuary 
clauses, and the words immediately preceding, did not vest any 
estate in the wife either for her own benefit or in trust. Allum 
v. Fryer, 3 Q. B. 442. 

3. (Description of premises devised.) A testator, after several 

pecuniary bequests, and a bequest of the residue of his “ ready 

money, securities for money, and moneys in the funds,” to trus- 
tees, proceeded thus: ‘As to my messuages, lands, tenements, and 
real estate, I do dispose thereof as follows ;” and then he speci- 
fically devised to the same trustees certain freehold estates, and 

“all other my messuages, lands, tenements, and hereditaments, 

which may not be herein particularly described or mentioned,” 

upon certain trusts. ‘The testator possessed no other real estates 
besides those mentioned, but he possessed certain leasehold pro- 
perty at Bath and elsewhere: Held, that the leaseholds did not 

pass to the trustees. Parker v. Marchant, 6 Scott N. R. 485. 

DISTRESS. (Distrainor, when and how far a trespasser ab 
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initio.) Where a landlord distrains for rent, amongst other 
things, goods which are not distrainable in law (as looms in work, 
there being sufficient without them to satisfy the rent), and the 
tenant pays the amount of the rent and the costs of distress, upon 
which the distress is withdrawn altogether ; the tenant is entitled, 
in an action of trespass, to recover only the actual damage sus- 
tained by the taking of those particular goods, and not the 
whole amount paid by him. In such a case, the distrainor is a 
trespasser ab initio only as to the goods which were not distrain- 
able. (6 Mod. 215.) Harvey vy. Pocock, 11 M. & W. 740. 

EMBEZZLEMENT. Where a clerk, whose duty it was to receive 
money for his employer, and to pay wages out of it, and to make 
entries of all moneys received and paid in a book, and to enter the 
weekly totals of receipts and payments in another book, upon which 
he paid over his balances from time to time to his employer; and 
having entries of a week’s payments in the first book, amounting 
to 251., he entered them in the second as 35l., and two months 
after, in accounting with his employer, thus made his balance 101. 
less than it really was, and paid it over accordingly: Held, that 
he could not be convicted, on these facts, of embezzlement, with- 
out proof of his having received some particular sum for his em- 
ployer, and converted that sum or part of it to his own use. Reg. 
v. Chapman, 1 C. & K. 119. 

EVIDENCE. (Issue roll—Evidence of nolle prosequi.) An un- 
sealed issue roll is not a record of the court; and therefore the 
entry of a nolle prosequi thereon against one of the defendants, is 
not the proper evidence of such nolle prosequi, to show that, as 
against him, the action is atan end. Fagan y. Dawson, 4 Man. 
& G. 711. ‘ 

2. (Admissibility of decree in equity inter alios—Ancient pedi- 
gree—Fine—Estate necessary in conusor.) On the trial of a 
writ of right, a decree of the court of chancery, made in March, 
1783, in a suit between the father of the tenant and certain other 
persons in no way connected with the demandant, brought to 
establish the will under which the tenant’s title arose, and by 
which decree the court directed that the estates were to be consi- 
dered as belonging to the tenaat’s father, the devisee, and that he 
should be let into possession and have all the title-deeds delivered 
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to him, was admitted in evidence for the purpose of explaining the 
character in which the devisee took possesion of the estates: 
Held, on error in the exchequer chamber, that the decree was 
properly admitted. In 1768, T. I. Selby by his will devised as 
follows :—“ I give and devise to my right and lawful heir-at-law 
(for the better finding out of whom I direct advertisements to be 
published immediately after my decease in some of the public 
papers) all my manors, lands, &c. in B., to hold the aforesaid 
manors, &c., to my heir-at-law, his heirs, executors, administra- 
tors, or assigns for ever, subject to and chargeable with the pay- 
ment of all my just debts, funeral charges, bonds, annuities, and 
all legacies hereinafter mentioned (various legacies to relations on 
mother’s and grandmother’s side), all which debts, legacies, &c., 
I do hereby order and direct to be paid by the said heir-at-law, 

his heirs, executors, or assigns, within twelve months after my de- 

cease; but should it so happen that no heir-at-law is found, I then 
do hereby constitute and appoint W. Lowndes, of, &c., my law- 

ful heir, on condition he change his name to Selby. And I give | 
the estates, and all the manors before mentioned, together with all 

rights, &c., before mentioned, to the aforesaid W. Lowndes, sub- | 
ject to and chargeable with all the legacies, debts, &c. mentioned.” 
The testator died in the year 1772. In 1773, W. Lowndes was 
appointed receiver of the estates; and in May, 1783, he took pos- 
session, under the decree of March, 1783, and thence to the time 
of his death retained it, claiming the freehold, and exercising 
dominion over the property as his own. In April, 1784, the de- 
visee (W. Lowndes) executed two deeds in the name of Selby, and 
the manor courts held by him after that date were held in that 
name: Held, that a fine levied by the devisee in May, 1784, with 
proclamations, was admissible on the mise joined on the mere 
right, and need not be pleaded specially, and that the devisee had, 
at the time of levying the fine, such an estate of freehold as would 
make the fine operate as a bar. 

At the trial the demandant offered in evidence a Welsh pedigree, 
which was entitled “ The Genealogie of the Lloyds of Cwmgloyne, 
county of Pembroke, shewing their descent from the Princes of 
Wales, together with some colaterall branches of the same family,” 
and which was traced from the Lord of Rhys, Prince of South 
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Wales, who died in 1233, to a William Lloyd of Treviggin, living 
in 1733. The pedigree stated, in one of the accounts of one of the 
collateral branches, the marriage of the sister of William Lloyd’s 
grandfather to a Thomas Selby, from whom the demandant 
alleged that Thomas James Selby, the testator, was descended ; 
and it also stated that Erasmus Lloyd was his cousin, and the 
marriage of the daughter of his grandfather’s brother with a per- 
son of the name of Ellis; and, as evidence of both these facts was 
material to the demandant’s case, at the foot of the pedigree was 
the following memorandum :—* Collected from parish registers, 
wills, monumental inscriptions, family records, and history; this 
account is now presented as correct, and as confirming the tradi- 
tion handed down from one generation to another by Thomas 
Lloyd, Esq., of Cwm Gloyne, this 4th day of July, anno domini 
1733, by his loving kinsman, &c., William Lloyd.” The signa- 
ture was proved to correspond with that to the will of William 
Lloyd, one of the ancestors of the demandant named in the count. 
On the back of the document was an indorsement in these words: 
*« A true account of my family and origin. Thomas Lloyd, Cwm 
Gloyne.” And it was proved by the person who produced it, that 
this document was found by him fifty years ago, amongst the 
papers of the Cwm Gloyne family, in a drawer in the mansion 
house of the Cwm Gloyne estate, which had devolved upon him, 
and the witness proved the indorsement to be in the handwriting 
of Thomas Lloyd Cwm Gloyne. This pedigree was offered by 
the demandant as being altogether admissible, but the court 
rejected it. It was then successively offered as evidence of the 
pedigree of the first collateral branch—as evidence to prove who 
the grandfather of William Lloyd was—as evidence to show who 
the father of William Lloyd was—and again rejected. It was 
then insisted that the portion which stated who the paternal uncle 
and first cousins of William Lloyd were was admissible; then that 
those parts which showed that William Lloyd’s uncle John died a 
bachelor, and that his uncle George had certain children then liv- 
ing, were admissible; and lastly, that such part of it was admis- 


’ 


sible as showed a marriage of Henry Lloyd’s sister with Ellis. 
The court below rejected it altogether, holding it admissible for 
any purpose and to any extent: Held, that the document was 
VOL. III. 33 
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improperly rejected; for that it was at all events admissible to 
show the relationship of those persons who were described by the 
framer as living, and who might be presumed to be personally 
known to him. Davies, dem. Lowndes, ien., 7 Scott, N. R. 141. 
8. (Entries of deceased agent.) Where it was the course of busi- 
ness for H., one of the workmen at a coal mine, to give notice to 
Y., the foreman, of the coal sold, and Y., not being able to write, 
employed one B. to make entries of the sales in a book at the time 
from his, Y.’s, information: Held, that H. and Y. being dead, the 
entries were not evidence in an action for the price of such coals. 
Brain v. Preece, 11 M. & W. 773. 

4. (Handwriting.) Ifa witness, called to disprove the signature of 
a defendant to a paper, states that he believes the signature is not 
the defendant’s, and gives, as his reason for that belief, the exist- 
ence or absence of certain peculiarities which he says do not or do 
exist in the defendant’s genuine signature, the opposite counsel may 
put a paper into his hands- unconnected with the cause, and ask 
him whether in his opinion that contains a genuine signature of the 
defendant ; and if he answer in the affirmative, he may then be 
asked, “ Does this signature contain (or want) those peculiarities 
which you have stated as your reasons that the signature in dis- 
pute is not genuine?” And semble, that if the witness says it does 
not, the paper may be laid before the judge, in order to judge of 
that answer. (3 P. & D. 179.) Younge v. Honner, 1 C. & 
K. 51. 

5. (Old map.) An old map of a parish, produced from the parish 
chest, and which was made under a private inclosure act, is not, 
without proof of the inclosure act, evidence as to the boundary. 
Reg. v. Inhabitants of Milton, 1 C. & K. 58. 

6. (Declarations of debtor against interest.) On the trial of an 
issue in which the question is whether a sale of goods under an 
assignment by a debtor for the benefit of his creditors is fraudu- 
lent, so as to let in an execution against the debtor, declarations 
made by the debtor before or at the time of the execution, and 
while the goods remain in his possession, that the goods were not 
his own, are not admissible in evidence in favour of the sheriff or 
party claiming under the execution. Roberts v. Justice, 1 C. & 
K. 93; Prosser vy. Gwillim, id. 95; Stothert v. James, id. 121. 
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7. (Proof by subscribing witness.) Assumpsit by a servant against 
his master for not employing him under a written agreement to 
serve for a year, which had not expired. The agreement being 
produced under notice, held that it was not necessary to prove it 
by the subscribing witness. (5 C. & P. 48; 9 D. & R. 15.)— 
Bell vy. Chaytor, 1 C. & K. 162. 

EVIDENCE IN CRIMINAL CASES. (Confession.) A defendant 
was before a magistrate on a charge of felony, and after the ex- 
amination of the witnesses against him, the magistrate said to him, 
‘Be sure you say nothing but the truth, or it will be taken against 
you, and may be given in evidence against you at your trial:” 
Held, that a statement made thereupon by the defendant, was ad- 
missible. (7 C. & P. 486.) Reg. v. Holmes, 1 C. & K. 248. 

EXECUTION. (Discharge of defendant in éxecution on a judg- 
ment.) The court will not discharge out of custody a defendant 
in execution on a judgment, on affidavit that the plaintiff has in 
his hands money of the defendant’s exceeding the amount of the 
judgment. (6 Taunt. 176; 2 D. P. C. 157.) Cooke v. Crofts, 
3D. P. C. (N. 8.) 360. 

EXECUTORS AND ADMINISTRATORS. (Title of adminis- 
trator by relation.) Au administrator may sue for thé price of 
goods sold and delivered after the death of the intestate, and before 
the grant of the letters of administration. (3 D. P. C. (N.S.) 
24; Styles, 341; 1 Brod. & B. 232.) Foster v. Bates, 3 D. P. 
C. (N. 8.) 400. 

FALSE PRETENCES. (Indictment—Scienter.) Indictment for 
obtaining money under false pretences charged, that the defendant 
unlawfully did falsely pretend to A., that a paper writing which 
he produced to A., was a good 51. note of the L. bank, by means 
whereof he unlawfully obtained from A. certain moneys, with in- 
tent to cheat and defraud him of the same, whereas in truth and 
in fact the paper writing was not a good 51. note of the L. bank. 
Held bad, for not stating that the defendant knew it was not a 
good note. (1 Car. & M. 328.) Reg. v. Philpotts, 1 C. & K. 
112. 

. (Evidence.) A. was indicted for obtaining 2001. from B., by 
falsely pretending that he had obtained the appointment of an emi- 
gration agent, and that for 2001. he would give B. a share in the 


to 
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appointment. B. swore that he gave the money on this pretence, 

which was false; but that A. induced him first to execute a deed 
. of co-partnership between them;: jn which the consideration was 

stated to be 2001., and in which nothing was said of the agentship, 

or how it was obtained: Held, that the putting in of this deed did 

not exclude the parol evidence of the false pretence, and that if 

the deed was a part of the defendant’s scheme to effect the fraud, 

he should be convicted. Reg. v. Adamson, 1 C. & K. 192. 
FIXTURES. (Trover for, when maintainable.) Defendant dis- 

trained fixtures, and some days afterwards severed and removed 

them for sale: Held, in trover, that though for the purposes of 

that action, the plaintiff necessarily treated the fixtures as goods 

-and chattels, the defendant, by whose wrongful act they had been 

brought into a chattel state, could not say that as goods and chat- 

tels he had a right to distrain them. Dalton vy. Whittem, 3 G. 

& D. 260. 
FOREIGN LAW. (Foreign judgment, effect of, in English courts | 

—Liability of member of foreign company—Pleading.) Toa 

declaration in case for an injury done to the plaintiff’s ship on the 

high seas by a ship of the defendant, then being under the care, 

direction, and management of certain mariners and servants of 

the defendant, by their negligence, the defendant pleaded as follows: 

That the ship, in the declaration secondly mentioned, ran foul of 

the plaintiff’s ship on a certain part of the high seas, situate be- 

tween the kingdoms of England and France, and out of the Bri- 

tish dominions; that at that time the defendant was, and still is, 

a subject of the King of the French, and was a holder and pro- 

prietor of shares in, and acting director of, a society or company 

established in France, by royal ordinance, according to the laws 

of that kingdom, by the name of, &c.; and that, at the time of the 

coltision, the said company then and from thence hitherto being 

subjects of the King of the French, were the owners of the said 

ship, and by their mariners and servants were then navigating the 

same as subjects of the King of the French, for certain objects for 

which the said company was established, and upon that part of 

the high seas before mentioned, and the said company did then 

and there, by their mariners and servants, commit the grievances | 

in the declaration mentioned; and that the defendant never was 
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possessed of or interested in the said ship otherwise than as such 
holder and proprietor of shares: and that, by the law of Frante, 
the defendant was not, at the time of the committing of the griev- 
ances, or from thence hitherto, responsible for or liable to be 
sued or impleaded individually or in his own name or person, 
in respect of the causes of action in the declaration mentioned, but 
the said company alone, by their said style or title, or the master 
in person in command of the ship for the time being, was respon- 
sible for and liable to be sued and impleaded for the said causes of 
action; and that the defendant never was master, or in command 
of the said ship. 

Held, that, if this plea was to be construed as meaning to aver, 
that by the law of France the defendant was not liable for the acts 
of the master, but that a body established by that law, and in the 
nature of an English corporation, were the proprietors of the ves- 
sel, and alone liable for the acts of the master, the plea was a 
good defence to the action: but if the plea meant only, that in the 
French courts the mode of proceeding would be to sue the defendant 
jointly with the other shareholders of the company, under the name 
of their association, the plea was bad. The court were divided in 
opinion which was the proper construction of the plea; lord Abin- 
ger, C. B., and Alderson, B., adopting the latter construction; and 
Parke, B., and Gurney, B., the former. 

The defendant pleaded also (after the same averments as to the 
place of the injury, the defendant’s being a subject of France, and 
a member of the company, &c.) that the company, for the recovery 
of the damages sustained by them by the negligence and misman-’ 
agement of the plaintiffs of their said ship, sued and prosecuted, 
according to the law of France, a writ of summons to the plaintiffs, 
whereby they were required to appear before the court of the com- 
mercial tribunal of Havre on a certain day, in order that the said 
court might inquire whether, on the day in the declaration men- 
tioned, the said ship of the plaintiffs did, by the negligence and 
mismanagement of their officers or crew, run on board of the said 
ship of the company, whereby she was sunk, and to hear them- 
selves condemned in person and goods, &c. &c.; the said court 
having jurisdiction over the said cause and the matters therein 
arising. ‘The plea proceeded to state, that the plaintiffs accordingly 

33* 
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appeared in the court at Havre, and defended themselves against 
the claim of the company, and insisted that the collision proceeded . 
from the negligence of the servants of the defendant, as in the 
declaration mentioned; and that the court adjudged that the plain- 
tiffs’ ship did, by the negligence of the plaintiffs by their officers 
and crew, run on board of and sink the said ship of the company, 
and condemned the plaintiffs in damages: and alleged, that the 
said several matters of defence so insisted on by the plaintiffs in 
the court at Havre, and the grievances in the declaration mentioned, 
were the same identical causes of defonce and matters of grievance, 
and that the very identical question, whether the defendant by his 
mariners and servants, was guilty of the grievance in the declara- 
tion mentioned, arose and became material in the said suit in the 
said court at Havre; and being there examined into, it was adjudg- 
ed by the said court, having jurisdiction in that behalf, that neither 
the defendant nor the company, by his or their mariners, or ser- 
vants, was or were guilty thereof. ‘The plea then averred, that by 
the law of France, the judgment so recovered in the French court 
was an absolute and final bar to any action by the plaintiffs against 
the defendant in respect of the grievances and causes of action in 
the declaration mentioned. 

Held, that the plea was bad in form, for not commencing and 
concluding by way of estoppel; and in substance, for not showing 
that the plaintiffs were French subjects, or resident or present in 
France when the suit at Havre was commenced, so as that they 
might be bound, by reason of allegiance, or domicile, or temporary 
presence, by a decision of the French court. 

Quere, whether, even with such allegations, the plea would 
have been a bar to the action. General Steam Navigation Com- 
pany v. Guillon, 11 M. & W. 878. 

FORGERY. (Order or warrant for the payment of money.) A 
benefit club, whose funds were raised by contributions of the mem- 
bers, deposited money in a bank, and obtained the usual bank- 
er’s receipt, the bankers being directed not to pay the money but 
to the order of the committee of the club. The defendant, a mem- 
ber of the club, got possession of the receipt, and with it presented 
to one of the bankers a forged paper purporting to be an authority 
to him to receive the money, signed by three officers of the club, 
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and sealed with its seal. The banker paid the defendant the 
money ; and he stated that he should not have done so on the pro- 
duction of the receipt only, without the forged paper: Held, that 
defendant was rightly convicted on an indictment for forging and 
uttering this paper, describing it as a warrant and an order for 
the payment of money. Reg. v. Harris, 1 C. & E. 179. 

2. (Same.) A post-dated cheque is an order for the payment of 
money, within the 1 Will. 4, c. 66. Reg. v. Taylor, 1 C. & K. 
213. 

FORMEDON. (Limitation of time for bringing.) The twenty 
years, within which a writ of formedon in descender must be 
brought under the statute 21 Jac. c. 16, s. 1, begin to run when 
the title descends to the first tenant in tail. Jolson v. Kaye, 7 
Scott, N. R. 222. 

FRAUDS, STATUTE OF. (Contract to answer for debt of ano- 
ther—Consideration— Variance—Pleading.) Assumpsit. The 
declaration alleged, that the plaintiff had recovered against one R. 
S. the sum of 30071. 12s., and sued out a ca. sa., directed to the 
sheriff of Middlesex, indorsed to levy 26111. 7s. 3d. and interest 
on 25781., besides sheriff’s poundage, officers’ fees, &c.; by vir- 
tue of which writ the said sheriff duly took and arrested the said 
R. 8. by his body, and then had and kept and detained him in 
custody under and by virtue of such writ, and by execution of the 
same; and thereupon, and whilst the said R. S. was so in custody, 
to wit, on &c., in consideration that the plaintiff would procure 
the release of the said R. 8. from and out of the said custody under 
the said writ, on payment of poundage and officers’ fees, he, the 
defendant, promised the plaintiff to pay him the sum of 5001., 
part of the said damages and interest, within one month, and to 
give a bond for payment of the remainder of the debt, interest, 
and costs, in five years. The following agreement, intitled in an 
action between R. B. plaintiff, and R. S. defendant, and signed 
by the present defeadant, was given in evidence :—“ In considera- 
tion of your having released the above-named defendant from cus- 
tody, I hereby engage, within one month from this date, to pay 
you,” &c. (as stated in the declaration), This memorandum was 
addressed to the plaintiff, and was then accepted by him, and he, 
at the same time, gave an order for the discharge of R. S., “on 
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payment of sheriff’s poundage and officers’ fees, judgment having 
been satisfied,” and the poundage and fees were then paid by the 
defendant. The sheriff’s officer then stated, that R. S. was free 
as to that action, but there being two detainers lodged against 
him, R. S. was detained in custody at the suit of other parties. 
The ca. sa. was irregular, it having been issued into Middlesex, 
without any previous ca. sa. into Kent, where the venue was laid. 

Held, first, that the agreement to release R. S. was both pros- 
pective and conditional, and therefore that the contract was proved 
as laid. 

Secondly, that the contract was not within the statute of frauds, 
29 Car. 2, c. 3, s. 4, and therefore did not require to be in wri- 
ting; but had it been within the statute, guere, whether there was 
a sufficient memorandum in writing to satisfy it. 

Thirdly, that the allegation in the declaration, that the sheriff 
duly arrested R. S. did not mean that R. S. was in custody, so 
that he could not be discharged without the defendant’s consent, 
but that the sheriff had duly acted under the writ, so as not to 
become a trespasser, and therefore that the allegation was proved. 
Butcher v. Stewart, 11 M. & W. 857; 3 D. P. C. (N. 8.) 308. 
GUARANTEE. (Alteration of—Pleading.) Assumpsit on a 
guarantee, described in the declaration as “a guarantee or agree- 
ment in writing:” plea, non assumpsit: Held, that it was not a 
defence under the plea of non assumpsit, that subsequently to the 
execution of the agreement, and whilst it was in the possession of 
the plaintiff, a seal was affixed to the defendant’s signature, so as 
to make the instrument purport to be a deed, but that such defence 
ought to be pleaded specially. 

Assumpsit on a guarantee. Plea, that after the guarantee or 
agreement in writing had been made and signed, and after the 
defendants had promised as in the declaration mentioned, and after 
the guarantee had been delivered to the plaintiff, and whilst it was 
in his hands, it was, without the knowledge or consent of the 
defendant, altered in a material particular by some person to the 
defendant unknown, and its nature and effect materially changed, 
by such unknown person affixing a seal by or near to the signa- 
ture of the defendant, so as to make it purport to be sealed by the 
defendant, and to be the deed of the defendant; by reason of which 
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alteration the said guarantee became void in law. At the trial, it 
was proved that the guarantee when signed had no seal to it, but, 
when produced in evidence by the plaintiff, it had a wafer affixed 
to it before the signature of the defendant: Held, first, that the 
plea was proved, and that it purported to be the deed of the de- 
fendant: secondly, on a motion for judgment non obstante veredicto, 
that the plea was a good defence to the action. Davidson v. 

Cooper, 11 M. & W. 778; 3 D. P. C. (N. 8.) 377. 

INDICTMENT. (Housebreaking.) An indictment for misde- 
meanor, charging that the defendant unlawfully broke and entered 
the house of A. “with intent the goods and chattels in the said 
dwelling-house then and there being, then and there feloniously to 
steal, take and carry away,” is good, without stating whose goods 
they are. Reg. v. Lawes, 1 C. & K. 62. 

2. (Conclusion contra formam statuti.) The stat. 1 Vict. c. 86, 
defining what is the night for the purpose of burglary, and miti- 
gating the pnnishment, does not render it necessary that an indict- 
ment for burglary should conclude contra formam statuti. Reg. 
v. Polly, 1 C. & K. 77. 

3. (For drowning mine—Statement of property in mine.) On an 
indictment for drowning a mine, one count stated it to be the mine 
of J. P. and others, another of J. D. C., anda third of R. R. J. 
P. and his two brothers were lessees of the mine, but had left off 
working it a few days before the offence, when R. R. began to 
work it, as he stated, for the benefit of J. D. C., who was trustee 
by deed for the North and South Wales Bank. No deed was 
proved. Conviction on this indictment sustained. Reg. v. Jones, 
1C. & K. 181. 

4. (For murder of bastard child—Name of child.) Indictment for 
the murder of a bastard child a month old, in one count described 
the child as Harriet Stroud, and in the second as “a female of 
tender age, whose name is to the jurors unknown.” It was proved 
that the child was baptized Harriet, and so called; but there was 
no evidence that she had ever been called Harriet Stroud: Held, 
that the prisoner could not be convicted on either count. (7 C. 
& P. 250.) Reg. v. Stroud, 1 C. & K. 187. 

5. (For larceny—Statement of ownership of property—Charging 
bailee.) A member of a club was indicted for stealing some of 
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the plate used at the club-house. It appeared that the house-stew- 
ard slept in the house, and said that he had the charge of all the 
plate, and was responsible for it; but the plate was delivered every 
night to the under-butler, who was appointed by the club, and by 
him placed in a chest in the pantry: Held, that the defendant could 
not be convicted on an indjctment which alleged the plate to be 
the goods of the house-steward, and to have been stolen in his 
dwelling-house. Reg. v. Ashley, 1 C. & K. 198. 

6. (For manslaughter— When bad for ambiguity.) An_inquisition 
for manslaughter charged that A. and B. in and upon C. did make 
an assault, and that A. with a certain stick or staff, &c., and B. 
with a certain stick or cane, &c., the said A. feloniously, &c. then 
and there did strike and beat, &c. thereby then and there giving 
him divers mortal wounds, &c.: Held bad, as not sufficiently 
showing to whom the word “ giving” referred: and semble, that 
the charging the blows to be given, in the alternative, with a stick 
or staff, was also bad. Reg. v. Jones, 1 C. & K. 243. 

INSURANCE. (Liability of broker for not effecting insurance 
according to his undertaking.) In case against an insurance 
broker for not effecting an insurance according to his undertaking, 
the declaration, after stating the retainer and employment of the 
defendant to cause an insurance to be made on the plaintiff’s ship, 
tackle, &c., and the defendant’s acceptance of such retainer and 
employment, alleged, by way of breach, that although a reason- 
able time had long before the commencement of the suit elapsed, 
and before the loss of the ship, yet the defendant did not nor would 
within such reasonable time cause to be made, according to the 








custom of merchants, insurance upon the said ship, tackle, &c., 
and did not nor would cause the same to be insured, nor cause a 
policy of insurance to be made, subscribed and underwritten 
thereon, from and against the perils of the sea and other risks 
usually borne by underwriters, nor did nor would cause the plain- 
tiff to be insured in respect of the said ship, tackle, &c. from and 
against such perils, nor did nor would cause to be made thereon 
any insurance or policies of insurance subscribed or underwritten ; 
but the defendant so to do had wrongfully and in breach of his 
duty and retainer and acceptance thereof wholly neglected and re- 
fused, and still did neglect and refuse. It appeared in evidence 
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that the defendant had, shortly after he had been employed so to 
do, contracted with the Newcastle Commercial Insurance Com- 
pany for an insurance on the plaintiff’s ship, &c., and shortly 
afterwards obtained from the secretary of the company what pur- 
ported to be copies of the policies. Stamped policies were after- 
wards subscribed, but not given out, it being the practice of the 
company to retain them in their possession until wanted, in conse- 
quence of a loss. ‘There was no precise evidence as to the time 
when the stamped policies were actually executed, the evidence 
being that it was usual to execute them very shortly after the order. 

To a demand of the policies on the part of the plaintiff after the 

loss of the vessel, the defendant sent an evasive reply. It was left 

to the jury to say whether or not the defendant had procured the 
policies to be executed within a reasonable time: the jury having 
found for the plaintiff, and the judge being satisfied with the ver- 
dict, the court refused to grant a new trial: and held, on motion 





in arrest of judgment, that the action being founded on an express 
contract, and the breach not being larger than the terms of the 
contract, the declaration was sufficient. Turpin v. Bilton, 6 Scott 
N. R. 447. 

JOINT STOCK COMPANY. (Liability of shareholder—Con- 
struction of statute.) By the 5th section of the 4 & 5 Vict. c. 
Ixxxix., an act to enable the Patent Rolling and Compressing Iron 
Company to purchase certain patents, and to sue and be sued, it 
was enacted that in all actions to be instituted or prosecuted 
against the company, “ it shall be sufficient to state the name of 
the secretary or some one of the directors, or, where there shall 
be no secretary or director, then the name of some one of the 
shareholders for the time being of the company, as the nominal 
defendant representing the company in such proceedings.” The 
act contained further provisions for the reimbursement, &c. of 
shareholders who might be sued “ in any other manner than under 
the powers and authorities thereinbefore given:” and sect. 31 en- 
acted, “‘ that nothing therein contained should extend to incorporate 
the company, or to relieve or discharge the company, or any of 
the shareholders thereof, from any responsibility, duty, contract, 
or obligation whatever, to which by law they then were or at any 
time thereafter might be subject or liable, either as between such 
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company and other parties, or as between the company and any 
of the individual shareholders thereof, and others, or as between 
themselves, or in any manner whatever:” Held, that it was not 
imperative upon a creditor to sue in the manner pointed out by 
sect. 5, but that he might at his option proceed against any share- 
holder. 

Held also, that the fact of the defendant having been a party to 
a contract for the procuring the act, of his name appearing in the 
act as a subscriber to the undertaking, and of his having after- 
wards executed a deed of settlement, which recited that the com- 
pany was in operation, was evidence whence the jury might rea- 
sonably infer that he was a partner in the concern from the com- 
mencement. Beech vy. Eyre, 7 Scott N. R. 327. 

2. (Dissolution of, under terms of deed of settlement—Acts of 
shareholders present at meetings, how far binding on absent 
shareholders.) ‘The first count of the declaration alleged that the 
plaintiff and defendants, and others, had for three years carried on 
the business of bankers, under the provisions of the 7 Geo. 4, c. 
46, by the name of the Northern and central Bank of England, 
and that the plaintiff was the holder of one hundred shares in the 
capital of the said bank of 101. each; that shortly before the mak- 
ing of the promise thereinafter mentioned, the bank or company, 
and the business thereof, were duly dissolved, and altogether 
ceased and determined ; that the defendants were shareholders and 
directors of the company; and that, at a general meeting of the 
shareholders at the time of the dissolution, it was agreed by and 
amongst the shareholders that the assets of the said bank or com- 
pany should be realized with all convenient speed, and that such 
portion of them as might not be required to meet the engagements 
of the said bank or company should be divided amongst the said 
shareholders rateably and in proportion to the shares respectively 
held by them, in such dividends as the directors might from time | 
to time deem fit, a dividend to be declared at least once in every 
six months. The declaration then proceeded to allege, that there- 
upon, and in consideration that the defendants were allowed and 
permitted to realize, and were then intrusted with the assets of the 
company by the other shareholders, for reward to them the 
defendants in that behalf, they the defendants promised the several 
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shareholders to realize the said assets with all convenient speed, 
and to divide such portion of them as might not be required to meet 
the engagements of the company amongst the shareholders rate- 
ably and in proportion to the shares respectively held by them, in 
such dividends as they the defendants might from time to time 
deem fit, a dividend to be declared at least once in every six 
months. ‘The declaration then averred, that although the defend- 
ants were allowed to realize, and were intrusted with the assets of 
the company, and although they did realize a large sum of money, 
of which a large portion was not required or necessary to meet 
the engagements of the said bank or company, and which portion 

was sufficient, when divided amongst the shareholders, to allow to 

each shareholder a dividend of 10s. for each share; and although 
| the defendants did deem it fit that such dividend of 10s. for each 
share should be paid to each shareholder, and although they were 
requested by the plaintiff to pay him the dividend on the shares so 
held by him, yet that the defendants would not declare or pay to 
the plaintiff the said dividend or any part thereof. The declara- 
tion contained a second breach, alleging, that although the defend- 
ants were so allowed to realize and were intrusted with the assets 
of the company, and although they did, after the expiration of the 
two first six months from the agreement and promise, realize a 





large amount, of which a large portion was not required or neces- 
sary to meet the engagements of the said bank, and which was 
sufficient, when divided amongst the shareholders, to allow to each 
shareholder a dividend of 10s. for each share; and although the 
| defendants, in part performance of their promise, did, within the 
two first six months after the said meeting and promise, deem fit 
to declare, and did declare, two dividends according to their pro- 
mise, yet they did not within the third space of six calendar 
months, or at any other time afterwards, although the time had 
long elapsed before the commencement of the suit, deem fit to de- 
clare any dividend in respect of the said shares, whereby the 
plaintif® had lost the dividend of 10s. for every share so held by 
him as aforesaid. The declaration also contained counts for 
money had and received, and on an account stated. 
The defendants, amongst other pleas, pleaded, first, to the whole 
declaration, non assumpserunt; thirdly, to the first count, that the 
VOL. III. 34 
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bank or company, and the business or trade thereof, had not been 
nor was duly dissolved, nor had the said bank or company, and 
the business or trade thereof, ceased or determined, nor did the 
same cease and determine modo et forma; fourthly, also as to the 
first count, that it was not agreed by and amongst the shareholders 
modo et forma, &c.; fifthly, also to the first count, that the defend. 
ants were not allowed to realize, nor were they intrusted with the 
assets of the company modo et forma, &c.; seventhly, to the first 
breach of the first count, that the portion of the amount so realized 
as in that count mentioned was required and necessary to meet the 
said engagements of the said bank or company, and that there 
never was any portion of the said amount not being so required or 
necessary which was sufficient, when divided as in the first count 
mentioned, to allow each shareholder such dividend as in the first 
count mentioned; eighthly, also to the first breach of the first 
count, that the defendants did not deem fit that such dividend 
should be paid and divided amongst the shareholders modo et 
forma, &c.; ninthly, also to the same first breach, that the defend- 
ants had no notice of the several premises, modo et forma, &c. ; 
twelfthly, to the second breach, a plea like that secondly pleaded 
to the first breach ; thirteenthly, also to the second breach, that 
the defendants had no notice modo et forma ; fourteenthly, also to 
the second breach, that. the defendants did, within the said third 
space of six months, deem fit to declare, and did declare, a dividend 
of 10s. in respect of the shares in the bank. 

Upon the trial, the jury found a special verdict, by which it 
appeared that the company had for some years prior to and up to 
and upon the 29th of August, 1839, carried on the trade and busi- 
ness of bankers, under the provisions of 7 Geo. 4, c. 46, upon the 
terms and conditions contained in two deeds of settlement, dated 
respectively the Ist of July, 1834, and the 30th of August, 1836; 
and after setting out those provisions of the first deed of settlement, 
wherein were contained the circumstances under which and the 
manner in which the bank and company might be dissolved at an 
extraordinary general meeting of the shareholders called for that 
purpose, by certain persons called the Manchester Board of Direc- 
tors, the special verdict proceeded to state in detail the calling of 
an extraordinary general meeting by the Manchester directors 
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pursuant to the provisions of the deed of settlement ; the meeting 
of the shareholders on the 29th of August, in pursuance of such 
call, circumstances which, according to the provisions of the deed, 
authorized the shareholders present at the meeting to dissolve the 
company, and the adoption at that meeting of those steps which 
were prescribed by the deed of settlement as the means of effecting 
the dissolution, and afterwards in terms found that it was at that 
meeting resolved by several persons present:—first, that, in con- 
formity with the said requisition of John Hazeldine, the said com- 
pany was thereby dissolved; secondly, that the winding up of the 
affairs of the company should be intrusted to the then present board 
of directors, with power to them to employ and pay for such assist- 
ance as might be necessary for that purpose, and that any three 
of them should be empowered to act as a quorum; thirdly, that the 
assets of the company should be realized with all convenient speed, 
| and that such portion of them as might not be required to meet the 
engagements of the company should be divided amongst the share- 
holders rateably and in proportion to the shares respectively held 





by them, in such dividends as the directors might from time to time 
deem fit, a dividend to be declared at least once in every six 
months; fourthly, that a copy of the said proceedings and resolu- 
tions at the said extraordinary general meeting should be trans- 
mitted to each shareholder, and that thenceforth no transfer of 
shares to parties not already shareholders should be permitted. 
The special verdict then proceeded to state, that no number what- 
ever of proprietors personally present at the said meeting was 
desirous of continuing and carrying on the said concern, nor did 
in writing undertake so to do; that a copy of the said proceedings 
and resolutions, as well of the general half-yearly meeting as of 
the extraordinary general meeting, was in due manner transmitted 
to the plaintiff and the other shareholders of the company; and 
that the said trade or business so theretofore carried on as afore- 
said by the said company on and from the said 29th of August, 
1839, was and thence hitherto hath been wholly discontinued, save 
and except so far as was absolutely necessary for the winding up 
of the affairs of the said company; and that the defendants, so 
being such directors as aforesaid, thereupon, in pursuance and by 
virtue of the said resolutions at the extraordinary general meeting 
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as aforesaid, did proceed to the winding up of the affairs of the said 
company: Held, that the company was duly dissolved according 
to the provisions of the deed of settlement, and that it had alto. 
gether ceased and determined according to the meaning of the 
allegation in the declaration, and consequently that the plaintiff 
was entitled to the verdict on the third issue. 

Secondly, that the partnership having been dissolved, the mem- 
bers present could have no legal authority to bind the absent 
shareholders, unless it had been expressly given; that, in the 
absence of any finding of such authority, the court could only con- 
sider an agreement made at that meeting as an agreement by and 











amongst the parties present; that the allegation in the declaration, 
that the agreement was by and between all the shareholders, was 
expressly negatived by the finding of the jury; that neither the 
plaintiff nor Haigh (one of the defendants) was present at the 
meeting; and therefore that the defendants were entitled to the 
verdict on the fourth issue. ; 

Thirdly, that the facts found did not support the averment tra- | 
versed by the fifth and sixth pleas, and that the defendants were 
entitled to the verdict thereon. 

Fourthly, that the resolution passed at the extraordinary general 
meeting of the 29th of August, 1839, per se contained no contract 
upon which any right of action at law could be maintained even 
as between the defendants and the other shareholders present at 
that meeting, and @ fortiori no binding contract between the plain- 
tiff and the defendants, the plaintiff and one of the defendants 
being absent, and there being no finding that either of them had 
any previous authority, or by subsequent adoption .made them- 
selves parties to any agreement then entered into; and that there 
were no facts stated in the special verdict to make out any subse- 
quent contract by the defendants with the plaintiff, to entitle him 
to recover under the second and third counts, and consequently 
that the defendants were entitled to the verdict upon the first issue. 

Held, also, that, upon the facts found, the defendants were enti- 
tled to the verdict on the seventh, eighth, and fourteenth issues, 
and the plaintiff to a verdict on the fifteenth issue; and that the 
verdicts on the ninth and thirteenth issues must be entered distri- 
butively, according to the finding of the jury. Lyon v. Haynes, 
7 Scott N. R. 371. 
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JUDGMENT. (When it binds lands of defendant dying after ver- 
dict.) Where a party dies after verdict and before judgment, his 
lands are bound by a judgment entered up within two terms after 
verdict, under 17 Car. 2, c. 8, s. 1. (1 Lev. 277.) Saunders v. 
M’ Gowran, 3 D. P. C. (N. 8.) 405. 

JURY. (Challenge of array.) A challenge of the array, stating 
that the sheriff “has not chosen the panel indifferently and impar- 
tially, as he ought to have done, and that the panel is not an indif- 
ferent panel of the county,” is bad on demurrer as being too 
general. Reg. v. Hughes, 1 C. & K. 235; see Rex vy. Dolby, 
id. 238. 

JUSTICES OF THE PEACE. (Notice of action to—Venue.) On 
a complaint under the Pawnbrokers’ Act before the defendant, who 
was a police-magistrate at Greenwich, the plaintiff was examined 
for the defence. The defendant was dissatisfied with his evidence, 
and directed him to be detained while he considered the principal 
case, which he dismissed for the want of jurisdiction; the plaintiff 
was then taken before the defendant, who told him that he should 
commit him unless he found bail to appear on a subsequent day. 
He immediately gave bail and was discharged. He appeared on 
the day named, and a charge of perjury was then examined, and 
the plaintiff committed for trial. A bill for perjury afterwards 
preferred was thrown out. Held, that the defendant was so acting 
as to be prima facie entitled to the privileges of a justice of the 
peace when sued, an/ that if the plaintiff imputed that the defend. 
ant was not acting bona fide, he should have required that the 
opinion of the jury should be taken on that point. 

Held, also, that though the defendant was not professing to 
exercise any extraordinary powers, given by the police act, 2 & 
3 Vict. c. 71, under which he was appointed, he was entitled to 
the benefit of the enactments in that statute, in favour of persons 
sued for anything done in pursuance of that act, or in execution 
of the powers and authorities of it; and therefore, that the action 
not having been commenced within three months after the act 
complained of, and the venue not having been laid in Middlesex, 
the plaintiff was properly nonsuited. Haseldine vy. Grove, 3 G. 
& D. 210. 

LARCENY. (What sufficient taking.) It is a sufficient taking to 

34* 
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constitute larceny, where the defendant having previously endea- 
voured to induce a servant of the prosecutor to join in robbing him, 
the servant, by the master’s directions, persuades the defendant to 
come to the prosecutor’s house, and’ there leaves money of the 
prosecutor’s in his way, which he takes. Reg. v. Williams, 1 
C. & K. 195. 


. (By adulterer.) An adulterer cannot be convicted of stealing 


the goods of the husband brought by the wife alone to the defend. 
ant’s lodgings, and by her merely placed in the room in which 
the adultery is afterwards committed; but it seems it would be 
otherwise if the goods could in any way be traced to his personal 
possession. (1 Mood. C. C. 243; 1 Car. & M. 112.) Reg. vy. 
Rosenberg, 1 C. & K. 233. 


- (Of goods lost.) The only cases in which a party finding a chat. 


tel belonging to another can be justified in appropriating it to his 
own use, are, where the owner cannot be found, or where it may 
be fairly said that the owner has abandoned. 

If a person drop a chattel and another find it and take it away, 
there being reasonable means of finding out the owner, and restore 
it only because a reward is offered, he is guilty of larceny. Reg. 
v. Peters, 1 C. & K. 245. 


LIBEL. (Evidence of subsequent publications, when admissible.) 


In an action for a libel, the plaintiff, in order to show quo animo 
the libel, which was the subject of the action, was written, gave 
in evidence two subsequent letters addressed by the defendant to 
third parties, containing substantially a repetition of the slander- 
ous matter: Held, that they were properly received, though the 
libel declared on was free from ambiguity, and the letters offered 
were written after the commencement of the action, and that their 
admissibility was not affected by the lapse of time intervening 
between the writing of the respective letters. Pearson v. Lemai- 
tre, 6 Scott N. R. 607. 


LUNATIC. (Bond given by committee of lunatic, scire facias on.) 


A bond given to the crown by the committee of a lunatic, on his 
appointment, is within the stat. 33 Hen. 8, c. 39, s. 50, and the 
crown is entitled to treat it as a matter of record, and have a scire 
facias thereon. Reg. v. Chambers, 11 M. & W. 776. 


MAINTENANCE. Assumpsit for work and labour as an attorney ; 
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to which the defendant pleaded a special plea, that the work was 
done in pursuance of an agreement, and under circumstances 
which amounted to maintenance. At the trial, it appeared that 
the lands in the parish of T. consisted of old and new inclosures, 
the former of which had always been exempted from payment of 
tithes in kind, there being paid instead a certain sum, varying in 
amount, for each of the several farms; whereas, for the new inclo- 
sures, tithes in kind were paid, or a composition in lieu of tithes 
entered into; that in 1832 the principal, &c., of Jesus College, the 
patrons of the living, the lessees of the tithes, having given notice 
to the tenants and proprietors of the old inclosures to set out their 
tithes in kind, a meeting of the proprietors in consequence took 
place, at which it was resolved “that the proprietors do resist the 
claim of the college, and support the present moduses; and that 
the expenses incurred in such proceedings shall be borne and paid 
by the proprietors, in proportion to the value of their estates ; and 
that Messrs. F. (the plaintiff) and W. be requested to take such 
steps as may be considered necessary.” ‘This resolution was 
signed by the defendant and six other proprietors of land in the 

parish. At the time of entering into this agreement, it was uncer- 





tain whether the college would proceed by one or several bills in 

equity ; but nine bills were subsequently filed, and seven issues 

were directed against the occupiers of the different farms: Held, 

| ; that this agreement was not illegal, and did not amount to mainte- 

nance, since the proprietors had reasonable ground to believe that 

they had a common interest in proving the lands to be ancient 
inclosures. Findon vy. Parker, 11 M. & W. 675. 

MANOR. (Grant of reputed manor, what passes by.) A grant of 
a reputed manor will not pass a freehold interest in the waste 
within the ambit of the manor, nor in any specific tenement of the 
grantor. Doe d. Clayton v. Williams, 11 M. & W. 803. 

MASTER AND SERVANT. (Hiring for a year—Evidence of 
usage.) In an action for wrongfully dismissing the editor of a 





newspaper, the declaration stated that he was engaged for a year. 
There was no direct evidence as to the time for which he was 
engaged: Held, that he might go into evidence of a custom for 
editors of newspapers to be engaged for a year, unless there was 
an express stipulation to the contrary. Holcroft vy. Larber, 1 C. 
& K, 4; see Baxter vy. Nurse, id. 10. 
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MONEY HAD AND RECEIVED. (Voluntary payment.) One 
Martin, being in embarrassed circumstances, executed a deed of 
composition to secure to his creditors the payment of 7s. in the 
pound upon their respective debts. ‘The defendants, who were 
creditors, refused to sign the deed until they had obtained from 
Martin a promise to give them security for the difference between 
the composition and the full amount of their demand; and after. 
wards, in pursuance of that agreement, Martin gave them his 
promissory notes payable to themselves or order. ‘The defendants 
indorsed the notes and paid them into their bankers at Leeds, to 
whom they were in the habit of indorsing all bills and notes 
received by them, and drawing generally on account. The notes 
were presented at maturity by the London correspondents of the 
Leeds bankers, and paid by Martin, who continued his dealings 
with the defendants down to the bankruptcy (which took place 
about three years afterwards), without ever complaining of the 
transaction, or attempting to set off the payments made in respect 
of the notes against the subsequent demands of the defendants 
upon him. There was no evidence to show the state of the account 
between the defendants and the Leeds bankers at the time of the 
payments, nor any evidence that Martin knew in what character 
the bankers who presented the notes held them. In an action for 
money had and received, brought by the assignees of Martin to 
recover back the amount of these notes, it was left to the jury to 
say whether or not the payment was voluntary, and they were 
told that if the payment was made to the bankers as agents only, 
it must be considered as voluntary, and that, if they found the 
payment to be voluntary, and to have been made with a full know- 
ledge of the circumstances, they must find for the defendants; 
otherwise for the plaintiffs. The court directed a new trial, in 
order that the attention of the jury might be more precisely 
directed to the question whether Martin knew the character in 
which the bankers presented the notes—as agents, or as holders 
for value. Gibson v. Bruce, 7 Scott N. R. 309. 

MONEY PAID. A. entered into a written agreement with B. to 
let him a house for a year, and stipulated therein, that if B. should 
expend money in repairs, and A. should not at the end of the year 
grant to or procure for B. a lease of the house for seven years, A. 
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would repay to B. half the amount of repairs, not exceeding 401., 
within the year. B. expended money in repairs, but A. never 
granted or procured a lease: Held, that B. could not recover from 
A. half the amount so expended, in an action for money paid, but 
must declare specially on the contract. Thurnell y. Symonds, 1 
C. & K. 44. 

MURDER. (Committed abroad, trial of.) A British subject, who 
commits a murder in a foreign country on a person not a British 
subject, is triable in England, under the 9 Geo. 4, c. 31, s. 7, 
Reg. v. Azzopardi, 1 C. & K. 203. 

NEW TRIAL. (For misconduct of jury.) The court refused to 
set aside a verdict, apon an affidavit by the plaintiff’s attorney, 
stating that one of the jury asserted in court, ‘in the presence of 
others of the jury then present in court,” and uncontradicted by 
them, immediately after the delivery of the verdict, and whilst the 
officer was paying them their fees, that the verdict had been de- 
cided by lot. Burgess vy. Langley, 6 Scott, N. R. 518. 

2. (Perverse verdict.) The court refused to set aside a verdict as 
perverse, on the ground that the jury had, contrary to the direction 
of the judge, given more than nominal damages, for the avowed 
purpose of enabling the plaintiff to obtain the costs of the action. 
Chilvers v. Greaves, 6 Scott, N. R. 539. 

3. In an action for work and labour in obtaining an apprentice for 
the defendant, the plaintiff was nonsuited by reason of the absence 
of the attesting witness to the indenture of apprenticeship. The 
court refused to set aside the nonsuit, upon an affidavit that the 
plaintiff’s attorney was not aware until the production of the inden- 
ture by the defendant at the trial that there was any attesting 
witness. Rearden vy. Minter, 7 Scott, N. R. 237. 

PARTICULARS OF DEMAND. (When sufficiently precise.) In 
an action for money had and received, money paid, &c., the par- 
ticulars stated the action to be brought to recover 39011., claimed 
by the plaintiff for the account of divers sums in cash paid, and 
the value of divers bills given by the plaintiff to the defendant, at 
various times between Ist Noy. 1842, and 12th May, 1843, for 
the purchase money of the paintings undermentioned ; the making 
of which payments and giving of which bills the defendant procured 
from the plaintiff by false and fraudulent representations; and in 
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respect of the plaintiff’s having discounted and paid the said bills, 
(Then followed a list of the pictures and their prices.) Held suf- 
ficient. Archbutt v. Pennell, 3 D. P. C. (N. S.) 318. 

PATENTS ACT. (Notice of objections.) The notice of objection 
to a patent under 5 & 6 Will. 4, c. 83, s. 5, must in general be 
more specific than the pleas, and it must be such as to convey to 
the other side reasonable information as to the points to be relied 
on. 

Where any published work is intended to be relied on as show- 
ing the invention not to be new, the particular work must be 
described. 

That the patentee “did not state in his specification the most 
beneficial method with which he was then acquainted of practising 





his said invention,” is a sufficiently precise objection. 

The patent was for improvements in treating or operating on 
farinaceous matter, “to obtain starch and other products, and in 
manufacturing starch.” An objection stated “that the said inven- 
tion was in use by many persons before and at the time of the 
date of the letters patent, and particularly that the use of rice flour 
as and for starch and the preparing rice flour to be used as starch, 
and the preparation of starch from whole rice and from rice flour, 
were known and practised by persons engaged in the manufacture 
and finishing of lace and similar fabrics at Nottingham and else- 
where before and at the time of the grant of the letters patent:” 
The court struck out “and elsewhere.” (4 Bing. N. C. 127, 706.) 
Jones v. Berger, 7 Scott, (N. R.) 208. [See post, pl. 2.] 

2. (Notice of objections.) ‘To an action for the infringement of a 
patent, the defendant pleaded; 1. ‘That the patentee was not the 





true and first inventor; 2. That the invention was not, when the 
letters patent were granted, a new invention; 8. That the report 
of the judicial committee of the privy council, and the letters patent 





thereupon, were procured by fraud, covin, and misrepresentation: 
Held, first, that the notice of objection delivered under 5 & 6 Will. 
4, c. 83, s. 5, need not state who the first inventor was, or under 
what circumstances the invention had been previously used. 

Secondly, that if the defendant objects that the patent is not new, 
he should specify whether he objects to the patent generally on 
that ground, or to part only, and if so, to what part. 


4 
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Thirdly, that the notice ought to state the species of fraud, covin, 
and misrepresentation by which the patent was procured, on which 
he intends to rely. (4 Bing. N. C. 127; 8 M. & W. 822.) Rus- 
sell v. Ledsam, 11 M. & W. 647; 3 D. P. C. (N. S.) 347. 

3. (Several pleas in action for infringement of patent.) In an 
action for the infringement of a patent, to part of which a disclaim- 
er has been entered under the 5 & 6 Will. 4, c. 83, the defendant 

will not be allowed to plead similar pleas to the whole invention 

| and to the undisclaimed part. Clark v. Kenrick, 3 D. P.C.(N.8.) 
392. 

PHYSICIAN. (Action by, for fees.) A physician may recover on 
an express contract to remunerate him for his attendance. But as 
the ordinary understanding is that such attendance is given without 
any legal title to remuneration, subsequent promises to pay are, 
in general, to be referred to the usual honorary claim of the phy- 
sician, and will not amount to proof of an express contract, unless 





it is clear that the attendance was not given on the ordinary under- 
standing. Where no special agreement has been made to remune- 
rate the physician, he cannot recover expenses out of pocket in 
travelling to attend his patient as money paid to the use of the 
latter, for such expenses are incidental to the attendance, and to be 
considered as money paid to the physician’s own use in the ordi- 
nary exercise of his profession. Vitch v. Russell, 3G. & D. 198. 
PLEADING. (Replication of prior demand to plea of tender.) 
A replication to a plea of tender before and at the time of tender, 
a larger sum was owing and demanded and not paid, is no answer 
to a plea of tender as to a smaller sum. (7 M. & W. 147; 9 M. 
& W. 338; 5 B. & Ald. 630; 1 Camp. 181.) Brandon v. New- 
| ington, 3 G. & D. 194. 

2. (Declaration against one promisor on joint and several guaran- 
| tee given by two.) A declaration in assumpsit stated, that the 
defendant and J. S., by a certain promise in writing, promised the 
plaintiff in the words and figures following, that is to say, (setting 
out a joint and several guarantee in hac verba): Held, on special 
demurrer, that it was no objection to the declaration, that it appear- 
ed that another contracting party was not sued. Held, also, that 
the mode of stating the promise was sufficient. Morrison vy. Tren- 
chard, 4 M. & G. 709. 
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3. (Averment of entry under proviso for re-entry.) In trespass for 
breaking and entering a dwelling-house and expelling the plaintiff, 
the defendants, in their rejoinder, set up an agreement containing 
a proviso for re-entry in case the rent (which was payable half- 
quarterly) should be unpaid on any day on which the same should 
become due, or within ten days afterwards, and averred that eight 
half-quarters being in arrear and unpaid, they, as servants of the 
landlady, entered, &c., but not averring that the entry was made 
after the expiration of ten days after the last half-quarter became 
due : Held bad on special demurrer. Kavanagh v. Gudge, 6 Scott, 
(N. R.) 508. 

4. (Order to plead issuably, how waived.) Where a defendant 
being under terms to plead issuably, the plaintiff, before the time 
for pleading is out, obtains an order for leave to amend the decla- 
ration by adding a particular allegation, the defendant having 
liberty also to plead traversing that allegation, and the declaration 
is amended accordingly, the undertaking to plead issuably is 
thereby done away with. Hutt vy. Giles, 11 M. & W. 756; S. 
C. nom. Chapman vy. Giles, 3 D. P. C. (N. S.) 389. 

5. (Averment of lapse of reasonable time, when material—Personal 
liability of overseers.) ‘The defendants, overseers of the township 
of B., agreed with the plaintiff and several other persons, who had 
given notices of appeal against a poor-rate made for the township, 








that all matters in difference between the defendants, as such over- 
seers, and the plaintiff and the other appellants, should be referred 
to the decision of two persons named; and that the costs of the 
plaintiff and the other appellants, incurred by them in relation to 
the appeals, up to the time of the agreement, should be taxed, and 
paid by the overseers of the said township. A declaration in 
assumpsit against the defendants, for nonpayment of such costs, 
alleged that they were taxed in a reasonable time after the making 
of the agreement, of which the defendants had notice, and were 
requested to pay the amount, but that they had not paid it, and it 
still remained unpaid to the plaintiff. The defendants pleaded, that 
the costs were not taxed in a reasonable time after the making of 
the agreement; on which traverse an issue was joined, and found 
for the defendants. 

Held, that the question, whether such reasonable time had 
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elapsed, was a question for the decision of the jury, and not ofthe 
judge. 

Held, also, on motion for judgment for the plaintiff non obstante 
veredicto, that if the meaning of the agreement was that the 
defendants should pay the costs when taxed, the traverse was a 
material one, because it was reasonable that they should have the 
means of paying out of the parochial funds while they remained 
in office. 

Semble, also, (per lord Abinger, C. B.), that if the agreement 
was to be construed as a guarantee that the overseers for the time 
being should pay, the declaration was bad for not averring a de- 
mand upon, and nonpayment by, the overseers for the time being. 
Burton vy. Griffiths, 11 M. & W. 817. 


. (Common counts.) A count for 501. for goods sold and for money 


lent, is only one count, stating two considerations. (2 Saund. 121; 
6 M. & W. 291.) Morse v. James, 11 M. & W. 831; 3 D. P. 
C. (N. 8.) 240. 


. (Recital of statute in.) In reciting a statute in pleading, the 


whole of its title must be stated, though it comprise several other 
subject-matters besides that to which the pleading relates. Beck 


-v. Beverley, 11 M. & W. 845. 


(Averment of readiness and willingness, when necessary— 
Pleas, when bad as amounting to general issue.) A count in 
assumpsit alleged, that, in consideration that the plaintiff, at the 
defendant’s request, would purchase certain shares in a foreign 
undertaking, called the bank of Belgium, at a stated price per 
share, the defendant promised the plaintiff that he would, upon 
request, accept the shares and pay for them. The count then 
averred, that the plaintiff, relying upon the defendant’s promise, 
did afterwards, to wit, on, &c., purchase the said shares at the said 
price, nevertheless the defendant did not nor would accept them, 
or pay for them the money for which the plaintiff had so purchased 
the same, although often requested so to do by the plaintiff, and 
thereby the plaintiff was obliged to pay to F., the person from 
whom he purchased the shares, the money he was liable to pay 
him by reason of such purchase. 

Semble, that whether the count imported that the plaintiff was 
to purchase the shares from F., and afterwards sell them to the 

VOL. III. 35 
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_ defendant, or that he was to purchase them from F. as agent for 
the defendant, it was bad in substance, for want of an allegation 
of readiness and willingness, either in the plaintiff or in F., to de- 
liver them to the defendant. 

To this count the defendant pleaded—1. That the contract was 
made in France, the plaintiff and defendant residing therein; that, 
by the law of France, a person who has neither the property, nor 
the actual nor constructive possession of a thing, cannot sell it; 
and that the said shares were at the time when, &c., the property 
of F., held by him in his own right, and not the property, nor in 
the actual nor constructive possession of the plaintiff. 2. That 
the contract was made in France, &c.; that, by the law of France, 
all wagers are void; and that the contract was made by the plain- 
tiff and defendant as in the declaration stated, for the purpose of 
evading the law of France, and to give it the colour of a bona fide 
and legal transaction, whereas, in fact, it was a wager made on 
the price of certain public securities on a future day: Held, on 
special demurrer, that these pleas were bad, as amounting to the 
general issue. JZannuic y. Goldner, 11 M. & W. 849. 

. (Plea in abatement of non-joinder of co-assignee of lease.) In 

covenant against a defendant as assignee of a lease, a plea in 

abatement, that the estate, &c. vested in the defendant jointly with 

I. S., is bad, for not setting out the title specially. (Dyer, 32 a; 

Com. Dig. Abatement (E. 5); Brownlow Rediv. 199, 200.) Heap 

v. Livingston, 11 M. & W. 896; 3 D. P. C. (N. 8.) 334. 

POWER. (Execution of leasing power—Reservation of ancient 

rents—Evidence—Proof of marriage by special license.) Te- 

nant for life, with a power to lease for three lives, reserving “ the 
ancient and accustomed heriots or more,” granted a lease reserv- 
ing 61. 13s. 4d. as a heriot on the falling of each life. The 
ancient heriot was the three best beasts, or 6/. 13s. 4d. at the 

lord’s option, not on the falling of each life, but contingent on a 

certain order of survivorship: Held, in ejectment against the lessee, 

that as the lease avowedly varied from the ancient leases, the onus 
was on the lessee to show that the new reservation, without the 
option, was beneficial to the lord as to the ancient reservation. 

Evidence of marriage had been given, by proof of cohabitation 

and reputation. In addition, an affidavit of the 19th July, 1784, 
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made by the alleged husband for the purpose of obtaining a special 
license, and the fiat of the archbishop of Canterbury, directing the 
license to pass as prayed, which was set at the foot of the affidavit, 
were put in, produced from the proper custody. No search had 
been made for the license, but it appeared that such licenses are 
not kept in any regular custody. An extract of the parish register 
was also put in, which stated that a marriage between the parties 
in question had been celebrated by special license from the arch- 
bishop on the 2ist July, 1784. It was objected, that the docu- 
mentary evidence was inadmissible without production of the 
license: Held, that it was admissible as confirming the evidence 
by cohabitation and reputation. Doe d. Earl of Egremont v. 
Grazebrook, 3 G. & D. 334. 

2. (Execution of—Attestation.) Lands were limited to such uses, 
&c., as L. H. S. should appoint by her last will and testament in 
writing, to be by her signed, sealed, and published in the pre- 
sence of and attested by three or more credible witnesses. L. H. 
S. (before the statute 7 Will. IV. & 1 Vict. c. 26) signed and 
sealed an instrument containing an appointment commencing thus: 
“J, L. H. S., do publish and declare this to be my last will and 
testament,” and concluding—* I declare this only to be my last will 
and testament: in witness whereof I have to this my last will and 
testament set my hand and seal this 12th of December, 1789.” 
The attestation was as follows—* Witness, C. B., E. B., A. B.” 
Held, in Dom. Proc., per lords Lyndhurst, Brougham, and Camp- 
bell; Tindal, C. J.; Gurney, B.; Williams, J.; Coleridge J. ; 
Erskine, J.; Maule, J.; and Wightman, J. (dissentientibus, Parke, 
B.; Patteson, J.; Coltman, J.; and Rolfe, B.), reversing the judg- 
ment of the exchequer chamber, and affirming that of the king’s 
bench—that the power was well executed. Burdett v. Doe d. 
Spilsbury, 7 Scott (N. R.) 66. 

PRACTICE. (Production of documents.) The court has no power 
to compel a party to produce a deed, unless he hoids it as a trus- 
tee. Therefore, a purchaser under a deed of assignment to trustees 
for the benefit of creditors cannot be compelled to produce the 
deed for the benefit of the debtor, in an action brought against 
him by one of the creditors. Hodgson y. Warden, 3 D. P. C, 
(N. S.) 286. 
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2. (Right to begin.) Case for selling oil for the hair in bottles, and 
with envelopes resembling the plaintiff’s. Plea, that the oil sold 
by the plaintiffs was prepared from oil of an inferior quality, and 
was useless and valueless, and plaintiffs knew it, and therefore the 
oil sold by them was a fraud on all persons buying the same. 
Replication, de injurid. Held, that the defendant was entitled to 
begin. Rowland vy. Berens, 1 C. & K. 46. 

3. (Same.) Assumpsit for breach of promise of marriage. Plea, 
that before breach of the promise, the parties mutually agreed to 
exonerate each other from their promises, and issue taken thereon: 
Held, that the defendant was entitled to begin. Stanton y. Paton, 
1 C. & K. 148. 

PRACTICE IN CRIMINAL CASES. (Judgment on demurrer.) 
Judgment for a defendant on demurrer in felony, on the ground that 
the indictment does not sufficiently charge the felony, is no bar to 
a subsequent good indictment for the same felony. Reg. vy. Rich- 
mond, 1 C. & K. 240. 

PRISONER. (Discharge of defendant brought up by habeas cor- 
pus ad satisfaciendum.) A defendant brought up by habeas to be 
charged in execution is entitled to his discharge on payment of the 
debt and costs in the action, and cannot be detained till payment 
by him of the court fees on the writ. Dabzell v. Cullen, 3 D. P. 
C. (N. 8.) 448. 

RESTRAINT OF TRADE. Covenant. By articles of agreement 
under seal, it was agreed that the defendant should become assist- 
ant to the plaintiffs in their business of surgeon dentists for four 
years ; that the plaintiffs should instruct him in the business of a 
surgeon dentist, and that after the expiration of the term, the de- 
fendant should not carry on that business in London or in any of 
the towns or places in England or Scotland where the plaintiffs 
might have been practising before the expiration of the said service. 
The declaration alleged as breaches; first, that after the term, the 
defendant carried on the said business in London ; secondly, that 
the plaintiffs had, during the said term, carried on business in Great 
Russell Street, Bloomsbury ; yet the defendant, after the term, car- 
ried on the said business in the same place. Plea to the first 
breach, that London was a large and populous district, containing 
1,500,000 inhabitants, and that the stipulation in the agreement 
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was an undue, unreasonable, and unlawful restriction of trade. 
Plea to the second breach, that, before the expiration of the service, 
the plaintiffs had practised in very many towns in England, and 
amongst others, London, Preston, Oswestry, é&c., and that divers 
of the said towns were distant from each other 150 miles; where- 
fore the said stipulation was an unreasonable restriction of trade, 
and the said agreement as to so much was wholly void. 

Held, that the first plea was bad, as the covenant not to practise 
in London was valid, the limit of London not being too large for 
the profession in question; and that the latter part of it was also 
bad, for attemping to put in issue matter of law, viz. the reason- 
ableness of the restriction. 

Semble, that in considering the question of restriction, the popu- 
lousness of particular districts ought not to be taken into consider- 
ation. 

Held, secondly, that the stipulation as to not practising in towns 
where the plaintiffs might have been practising during the service, 
was an unreasonable restriction, and therefore illegal and void; but 
that the stipulation as to not practising in London was not affected 
by the illegality of the other part. 

Every restraint of trade which is larger than what is required 
for the necessary protection of the party with whom the contract 
is made, is unreasonable and void, as injurious to the interests of 
the public, on the ground of public policy. Mallan vy. May, 11 
M. & W. 653. 

ROBBERY. (Assault with intent to rob, by threat of accusation.) 
On a concerted plan between A. and B. to obtain money from C., 
A. and B. being present, seized hold of C., and threatened to accuse 
him of an indecent exposure of his person: Held, that A. and B. 
might be convicted of an assault with intent torobC. Reg. v. 
Stringer, 1 C. & K. 188. 

SHERIFF. (Poundage—Allowance of expenses on sale under fi. 
fa.) A sheriffis entitled to poundage on the whole amount realized 
by the sale, though a portion of it is paid over to the landlord for 
rent; but not to extra expenses caused by an adverse claim to the 
goods. Davies v. Edmonds, 3 D. P. C. (N. S.) 395. “ 

SLAVE-TRADING. The provisions of the stat. 5 Geo. IV. c. 113, 
are not confined to acts done by British subjects in furtherance of 

35* 
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the slave-trade in England or the British colonies, but apply to acts 
done by British subjects in furtherance of that trade in places not 
part of the British dominions. 

In order to convict a party who is charged with having employed 
and loaded a ship for the purpose of slave-trading, it is not neces- 
sary to show that the vessel which carried out goods was intended 
to be used for bringing back slaves; it is sufficient if there was a 
slave adventure, and the vessel was in any way employed by the 
defendant in the advancement of that adventure. Reg. v. Zulueta, 
1C. & K. 215. 

TENDER. (To whom to be made.) A., the plaintiff’s attorney, 
wrote to the defendant, stating that the debt must be paid to him 
on the next day. A tender was made the next day to a writing 
clerk of A. in his office, who said that he could not take the money, 
as A. was out, and the party must wait till he came: Held, not a 
good tender. Watson v. Hetherington, 1 C. & K. 36. 

VENDOR AND PURCHASER. (Construction of conditions of 
sale—Purchaser how far at liberty to inquire into vendor's title 
—Stamp.) One W. T. being possessed of certain copyhold pre- 
mises, mortgaged the same to P., and by the indenture of mortgage 
covenanted to surrender them into the hands of the dean and chap- 
ter of W., the lords of the manor, to the use of the defendant, who 
was to be a trustee to sell the premises, in the event of default being 
made in payment of the mortgage money. W. T. made no sur- 
render in pursuance of the above indenture, but died after devising 
all his real property to certain trustees; subsequently to the death 
of W. T., the lords of the manor, at the nomination of the defend- 
ant, granted the property in question to certain persons upon the 
said trusts, &c. mentioned in the indenture of mortgage. W. T., 
in his lifetime, surrendered other property to the lords of the manor, 
by way of mortgage to C., in consideration of a loan of 1001., and 
by an indenture of even date covenanted, amongst other things, to 


repay the money borrowed, and gave the mortgagee a power of 
sale, in case of default in payment of the money. That indenture 
was stamped with an ad valorem stamp of 11. 10s. ‘The defendant 
sold the whole of the above property to the plaintiff under the fol- 
lowing conditions of sale: that he should deduce a good title to the 
premises for the lives by which they were held under the dean and 
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chapter of W.; but that no earlier or other title should be deduced, 
or any deed or document produced anterior to the last copy of 
court roll, by which the premises were granted: Held, first, that 
the defendant showed no title in himself, as no surrender of the 
premises had been made to his use by W. T., and that the vendee 
was not precluded by the conditions of sale from making this objec- 
tion to the title, as it appeared on the face of the abstract delivered. 
Secondly, that the stamp of 30s. was sufficient. Sellick y. Trevor, 
11 M. & W. 722. 

WAY. (Dedication.) There may be a dedication of a way to the 
public for a limited purpose, as for a footway, &c.; but there 
cannot be a dedication to a limited part of the public, as to a 
parish. And such a partial dedication is simply void, and will not 
operate in law as a dedication to the whole public. 

In order to constitute a dedication of a way to the public by the 
owner of the soil, there must be an intention so to dedicate, of 
which the user by the public is evidence, subject to be rebutted 
by contrary evidence of interruption by the owner. Poole v. Hus- 
kinson, 11 M. & W. 827. 

WILL. (Revocation—Erasure—Unattested codicil.) A testator, 

by his will duly executed, devised certain real estates to R. N. in 

fee, subject to and charged with an annuity of six hundred pounds 

a year, which he gave to his daughter E. J. for her life, with pow- 

ers of distress and entry on the devised estates, in case the annuity 

were in arrear. He subsequently erased with a pen the word 








“six,” and inserted over it the word “two,” leaving however the 
word “six” legible in each place where it occurred; and on the 
same day he added a memorandum or codicil to his will, signed 
by him in the presence of one witness only, recognising the above 
alterations. 

Held, that the substitution of “two” for “six” hundred was, 
under these circumstances, inoperative, and that E. J. retained a 
legal interest in the annuity of 6001. Locke v. James, 11 M. & 
W. 901. 

WITNESS. (Competency of co-defendant, after judgment by de- 
fault.) In an action on a contract (before the 6 & 7 Vict. c. 85): 
Held, that one defendant, who had suffered judgment by default, 
was a competent witness against the other to establish the joint 
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liability, as it was to his interest that such joint liability should 
not be established. Pipe v. Steele, 3 G. & D. 244. 

2. (Competency—Examination on voir dire.) Where a witness 
for the defendant, to whom several questions had been put in his 
examination in chief, stated, in answer to a question put to him by 
the plaintiff’s counsel, who had interposed, that he was answerable 
to the defendant’s attorney for the costs, and was thereupon object- 
ed to as incompetent: Held, that the objection did not come too 
late. (10 M. & W. 141.) Jacobs y. Layborn, 11 M. & W. 685; 
3 D. P. C. (N. 8.) 352. 

WRIT OF ERROR. (Where issues in fact remain undisposed of.) 
Where a writ of error was brought on a judgment of the court of 
common pleas, upon demurrer to pleas which wert to the whole 
cause of action, certain issues of fact remaining undisposed of, the 
court of error quashed the writ. Jolson vy. Kaye, 7 Scott, (N. R.) 
222. 





EQUITY. 


[Selections from 5 Beavan, Part 2; 12 Simons, Part 2; 2 Younge & Collyer, 
Part 3; 2 Hare, Part 4.] 
ACCOUNT. (Acquiescence—Opening.) The court refused to open 
an account acquiesced in during twenty-two years, though it was 
of a general and summary nature, not containing the items, and 
though the widow and personal representative of the party giving 
such account had, upon being first applied to, rendered accounts 
of matters included in such account, but the court decreed an 
account, limited to the subsequent receipts, which it was admitted 
had taken place. Scott v. Milne, 5 B. 215. (Affirmed on appeal.) | 
2. (Offer to account on affidavit—Costs.) A plaintiff who is enti- 
tled to have an account taken of profits unlawfully made by the 
defendant, is not bound to accept the statement of the amount on 
affidavit instead of by answer, but may call for an ansWer without 
affecting his right to costs, although he afterwards waives the 
account. Colburn vy. Simms, 2 H. 543. 
ACTION AT LAW. (Security for costs.) Leave was given to the 
plaintiff in equity to bring an action at law. After the action had 
been commenced the plaintiff died; his heir revived the suit, and 
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obtained leave on a motion, which was unopposed, to continue the 
action. ‘The defendant applied to this court that the new plaintiff 
might give security for the costs of the action, which is the prac- 
tice at law, when actions are brought in the name of dead persons. 
The court considered that it had no jurisdiction so to order, but it 
suspended the prosecution of the action until security had been 
given. Hilton y. Lord Granville, 5 B. 263. 
ADMINISTRATION. (Administration to attorney.) A party to 
whom letters of administration have been granted, as the attorney 
of the person entitled to the grant, and for the use and benefit of 
such person, is liable to be sued, in the same way as if he had 





obtained administration in his own right. Chambers vy. Bicknell, 
2H. 536. 

ADMINISTRATION OF ASSETS. (Admission of assets.) Where 
fourteen years after death of testatrix executors gave to the hus- 
band of a legatee, to whom a legacy of 1501. had been given, a 
note acknowledging that they owed to him 1501. with 501. interest, 
for the legacy to the wife; this was held to amount to an admis- 
sion of assets. Holland v. Clark, 2 Y. & C. 319. 

2. (Foreign executors treated as trustees.) A testator directed his 
debts to be paid, and appointed executors in England, and other 
executors in Italy, directing the English executors to transmit the 
residue to the Italian executors, and bequeathing such residue 
amongst classes of persons alleged to reside in Italy: Held, that 
as to the sum to be paid over, being the residue, after payment of 

debts, the Italian executors must be regarded as simply trustees, 

and not as executors, holding the fund charged with debts; and 
that therefore inquiries must be directed to ascertain the persons 

beneficially entitled. Weatherby v. Giorgio, 2 H. 624. 

3. (Life annuities.) Part of a residuary estate, settled on one for 
life, with remainder to her issue, consisted of life annuities and 
policies on the lives for securing the principal money. The court 
seeing it for the benefit of all parties, did not order a sale, but . 
directed the policies to be kept up, and that the surplus annuities 
should be paid to the tenant for life. Glengall v. Barnard, 5 
B. 245. 

4. (Marshalling—Specific legacies.) Specific legacies are to be 
applied in payment of specialty debts, in priority to rea] estates 
devised. Cornwall y. Cornwall, 12 8. 298. 
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5. (Special application—To be made to court.) In an administra. 
tion suit, in which there was the usual reference to the master to 
take an account of the debts, &c.: Held, that a claim made by a 
remainder-man in respect of timber cut by the testator, who was 
the tenant for life, was one which the master could not deal with, 
but that application must be made to the court for special direc- 
tions, either to the master to proceed, or for a suit, action, or such 
other proceeding as the case might require. Lockhart v. Hardy, 
5 B. 305. 

6. (West India estates.) Although West India estates are made 
legal assets by 5 Geo. 2, c. 7, s. 4, they may be devised so as to 
make them equitable assets. Charlton v. Wright, 12 S. 274. 
AGREEMENT. (Conversion—Heir and executors.) An agree- 
ment was made for the sale of an estate at a future time. Before 
that time arrived, the vendor died intestate: Held, that the rents 
accrued between the vendor’s death and time for completing the 
contract belonged to the vendor’s heir, and not to his executor. 
Lumsden y. Fraser, 12 S. 263. 

BREACH OF TRUST. (Acquiescence of wife.) Consols were 
settled to the separate use of the wile for life, with a power to ap- 
point by will, and with a power for the trustees, with the consent 
of the wife, to alter the securities, such securities to be either real 
or in the public funds. The trustees, without such consent, sold 
the consols and invested the produce in long annuities, which they 
afterwards sold and lent the money, which was afterwards received 
by the husband, who invested it in leaseholds. The wife received 
the long annuities until sold, and afterwards joined her husband in 
executing a deed, reciting that the sale of the long annuities and 
the subsequent investments had been with her consent: Held, that 
the appointees of the fund under her will were entitled, as against 
the husband and trustees, to have the consols replaced, and that 
the interest over which the wife had a general power of appoint- 
ment was not liable to make good the breach of trust. Kellaway 
v. Johnson, 5 B. 319. 

CHARITY. (Appointment of trustees.) On a petition for the 
appointment of new trustees of a charity, the court directed that, 
in the deed appointing the trustees, a power should be inserted for 
appointing new trustees in future. In the matter of 52 Geo. 3, c. 
101, 12 S. 262. 
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2. (Hospital—Corporation.) Under the 39 Eliz. c. 5, which en- 
ables “all and every person and persons” to found hospitals, &c. 
and to create them bodies corporate, a corporation may exercise 
the powers given to “ person and persons.” Attorney-general v. 
The Corporation of Newcastle, 5 B. 307. 

3. (Investment of charitable funds—Following money.) A corpo- 

ration voluntarily founded a hospital under the 39 Eliz. c. 5, and 
procured real estates to be conveyed to it, which, however, were 
subsequently managed by the founders. The founders afterwards 
sold the hospital property, and conveyed it for valuable considera- 
tion to the purchasers, giving them an indemnity; and they ap- 
plied the purchase-money, together with other moneys of their 
own, in the purchase of an estate. The founders accounted to the 
hospital yearly for more than the rental of the estate sold: Held, 
that the hospital was entitled to such a proportion of the estate 
bought as the purchase-money of the charity estate contributed 
towards the purchase. S. C. 

4. (Surplus funds.) An estate of the computed value of 7201., sub- 
ject to outgoings, was conveyed to a compaay, upon trust out of 
it to educate fifty boys, of which the estimated expense was 6341, 
5s., leaving an estimated surplus of 851. 16s., of which it was esti- 
mated that the taxes and other outgoings would require 661. 15s., 
leaving a surplus of 19/., which was to be applied for the purposes 
of the charity, the founder supplying any thing that might be re- 
quired beyond the 661. 15s. for taxes and outgoings. There was 
a further gift by the same deed for fifty more boys, of 5581. 16s., 
of which it was estimated 5531. 5s. would be required for the boys, 
leaving for expenses of collection 51. 118., which was to be made 
up to a sufficient sum out of the 19/. surplus of the other estate. 
It was admitted in argument that the company was bound to keep 
up the full number of boys, although the rents should fall off, un- 
less it were in consequence of flood, fire, or inevitable accident ; 
and there was also a clause of forfeiture in case of neglect, but 
then they had some patronage by the charity; and it was held, on 
the whole context of the deed, that the company was not entitled 
to a surplus that afterwards arose. Attorney-general vy. The 
Merchant Venturers’ Society, 5 B. 338. 

5, (Vagueness—General utility.) Bequest of personalty to trustees, 
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to be “ applied for the relief of domestic distress, assisting indigent 
but deserving individuals, or encouraging undertakings of general 
utility:” Held, void. Kendall v. Granger, 5 B. 300. 
CONSIDERATION. (Voluntary bond—Lien.) <A person gave a 
bond for 50001. to his sister, but failing to pay the interest due on 
that bond, gave her another bond to secure the arrears of interest. 
He afterwards deposited with his sister the title-deeds of his real 
estates, “as a collateral security for the bond debts.” Subse- 
quently, in contemplation of the marriage of the sister, the two 
bonds were, with the consent of the obligor, settled upon trust for 
the benefit of the intended husband and wife; no reference, how- 
ever, being made in the settlement to the deposit of title-deeds. 
About four years after the marriage the obligor became bankrupt: 
Held that, assuming the first bond to have been voluntary, yet 
there being no fraud suggested or insolvency proved against the 
obligor, the settlement was for valuable consideration ; and that by 
virtue of that and the deposit, the trustee of the settlement was 
equitable mortgagee of the real estate for the moneys due on the 
bonds. Meggison v. Foster, 2 Y. & C. 336. 

COPYRIGHT. (Delivery up of pirated copies—Parties.) The 
proprietor of a book, whose copyright has been invaded, so as to 
entitle him to an injunction to restrain the printing and sale of the 
unlawful work, is not, under the stat. 54 Geo. 3, c. 156, s. 4. 
entitled to an order for the delivery up of the illegal copies, if his 
book was not composed, and entered according to the statutes, at 
the time the illegal copies were printed. 

Semble, there is no common law right in the author or proprie- 
tor of a book which is pirated, to the delivery up of the copies of 
the illegal work ; and, therefore, if such relief is given in equity, it 
must be under the statutes for the protection of literary property. 
Colburn v. Simms, 2 H. 543. 

COSTS. (Disclaimer.) The defendants in a foreclosure suit, pro- 
perly disclaiming, are entitled to their costs. Silcock v. Roynon, 
2 Y. & C. 376. 

2. (Insolvent assignee.) The provisional assignee was made a de- 
fendant to a bill, of which the object was to set aside a mortgage 
security taken by the insolvent from the plaintiff: Held, under the 
circumstances of the case, that the assignee was not entitled to costs 
from the plaintiff. Rider v. Jones, 2 Y. & C. 329. 
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3. (Insolvent.) Upon a bill filed to set aside a mortgage security 


for fraud, circumstances of oppression and misconduct being proved 
against the mortgagee, it was held that inasmuch as, if solvent, he 
would have been liable to pay some at least of the costs of the suit, 
being insolvent he was not entitled to receive any. 8S. C. 


4. (Rehearings—Appeals—Exceptions.) The costs of rehearings 


are not carried by the words “costs of suit as between solicitor 
and client,” but they require to be specially mentioned in the order 
for taxation. Semble, the same rule applies to the costs of appeals 
and exceptions. Agabeg v. Hartwell, 5 B. 271. 


5. (Separate defences.) Husband and wife, entitled in the wife’s 


right to a share of residue, were living apart, and they defended 
separately: Held, entitled to only one set of costs; and it was so 
held also in the case of a bankrupt and his assignees who defended 
separately. Garey v. Wittingham, 5 B. 268. 


COVENANT. (Consideration—Stranger.) If two parties for a 


2. 


valuable consideration enter into a covenant, of which one of the 
stipulations is for the benefit of a third person, who is a stranger 
to the consideration, the court will not enforce the covenant with- 
out securing his interest under it. 

Accordingly, where upon the marriage of A. and B., there was 
a covenant in the settlement, that any future property of B., the 
wife, should be settled to such uses as B. should appoint, and sub- 
ject thereto to B. for life, remainder to A. for life, remainder to the 
children of B., and if she died without issue, then to the use of C. 
(the niece of B.) in fee. Property afterwards came to B., which 
was not settled according to the covenant in her lifetime, and she 
died without issue. Upon a bill filed by the husband for perform- 
ance of the covenant against the heir of B. and the trustees of 
the marriage settlement, and also the heir of C., the niece, the court 
established the trust in favour of the latter, against the opposition 
of the heir of B. Davenport v. Bisopp, 2 Y. & C. 451. 
(Construction of farming covenant.) In a suit for an injunction, 
upon a covenant in a farming lease not to sow with more than two 
grain crops during four years, Held, that it applied to any four 
years of the term, however taken, and not to each successive four 
years from the commencement. Fleming v. Snook, 5 B, 250. 


DEBTOR AND CREDITOR. (Payment by promissory note.) The 
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giving of a promissory note by a debtor to a creditor is not of itself 
payment of the debt. It must ‘be shown, either by direct evidence 
or by the circumstances, that it was so intended and so taken by 
the creditor. Sayer v. Wagstaff, 5 B. 415. 


2. (Security—Substitution.) A. purchased a ship of B., in consider- 


ation of three bills of exchange, which he indorsed and delivered 
to the vendor. He about the same time wrote an order to his 
agent W. directing him to pay the amount of one of the bills, 750/., 
to B., out of the freight of the ship. By a subsequent written order, 
he directed W. to satisfy out of the freight the amount of any cur- 
rent bills given by him in payment for the vessel. W., after ac- 
cepting both orders, discounted for B. the 7501.: Held, upon the 
construction of the orders, and the circumstances of the case gene- 
rally, that the second order was not a revocation of the first, and 
that the lien of W. on the freight, for the amount of the 750J. bill, 
was prior to that of the holders of the other bills, W. not having 
notice of circumstances which, it was alleged, amounted between 
the respective holders of the bill to a postponement of the bill of 
7501. Miln v. Walton, 2. Y. & C. 354. 


DISCOVERY. (Criminal charge—Indictment—Costs against suc- 


cessful party.) A defendant is not bound to discover the principal 
fact, or any one of a long series or chain of facts, which may tend 
to establish a criminal charge against himsel!, and he cannot waive 
this right by any agreement. Pending the proceedings in the cause, 
the plaintiff having indicted the defendant in respect of the same 
transactions, the time for answering was extended until after the 
trial of the indictment, but all costs of that and previous applica- 
tions for delay were thrown upon the defendant. Lee v. Read, 5 
B. 381. 


. (Forfeiture—Marriage Act.) A party will be protected from 


making discovery leading to a forfeiture, although that forfeiture 
be one that will be enforced in equity; accordingly, the husband, 
charged with procuring his marriage with a minor, by falsely 
swearing that the consent of her parent had been given, cannot be 
compelled to discover the facts relating to such charge, upon an 
information under the Marriage Act, (4 Geo. 4, c. 76, s. 23,) 
seeking the forfeiture of his interest in the wife’s property, and a 
settlement of the same upon her and her issue. Altorney-General 
v. Lucas, 2 H. 566. 
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ELECTION. (Proceedings at law and in equity—Identity of sub- 
ject.) A bill by a landlord against his tenant for a specific per- 
formance of an agreement for a lease to be taken by the latter, and 
an action by the landlord against the tenant for use and occupation 
of the premises during a part of the term: Held to be proceedings 
for the same matters, so far as the subject of the suits was co-ex- 
tensive. Ambrose v. Nott, 2 H. 649. 

EVIDENCE. (Office copy.) The office copy ofa bill is no evidence 
of such a bill having been filed by a particular person haying the 
same name as the plaintiff in such a bill, without proof of identity 
between them. Williams v. Knipe, 5 B. 273. 

2. (Reference to entries.) ‘The cashier of a banking-house, upon his 
examination as a witness; stated that he had ascertained from the 
clearing book, kept by him, and in his own handwriting, that a 
certain sum of money was paid in notes of a particular description. 
The statement was founded solely on the witness’s knowledge of 
the book and of his own handwriting, and not from any recollection 
of the fact, and the book was not produced: Held, that the state- 
ment could not be received as evidence, though it might serve as 
a ground for further inquiry. Dupuy v. Truman, 2 Y. & C. 341. 

EXECUTOR. (Legacy to executor—Residue.) In no case has 
the gift of a residue to an executor been lost by his refusal to prove. 
Christian v. Devereux, 12 8. 264. 

INFANT HEIR. (Costs—Specific performance.) Ona decree for 


specific performance against the infant heir at law of a vendor, the 





court, where there has been no default on either side, will give no 
costs on either side. Hanson v. Lake, 2 Y. & C. 328. 

2. (Proving will.) The court will not, generally, decree a will to 
be established against a plaintiff infant heir. Hills v. Hills, 2 Y. 
& C. 327. 

INJUNCTION. (Affidavits.) Affidavits filed after the answer can- 
not be read on a motion for a special injunction, in support of which 
no affidavits had been filed before the answer; and the rule is the 
same whether notice of the motion was given before the answer 
was put in or afterwards. Manser v. Jenner, 2 H. 600. 

2. (Same.) Upon an application for an injunction to stay proceed- 
ings at law, affidavits cannot be read against the answer as to facts 
therein stated on information and belief. Barwejl y. Barwell, 5 
E. 373. 
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3. (Costs of refusal.) An application was made, after answer, for 
an injunction to stay proceedings at law, and was refused. The 
plaintiff was ordered to pay the costs. S. C. 

JOINT-STOCK COMPANY. (Parties.) The directors of a joint- 
stock company, consisting of upwards of five hundred members, 
made certain calls, which the majority of the shareholders paid, but 
which six of them refused to pay, on the ground of fraud, and filed 
their bill on behalf of themselves and all other the shareholders, 
except the defendants, against the directors, trustees, and secretary 
of the company, praying for an account of the debts and assets of 
the partnership, a receiver, an injunction to restrain the defendants 
and all officers and servants of the company from dealing with the 
partnership property, an account of the debts and liabilities of the 
company, and to have the property applied towards the payment 
of its debts and liabilities: Held, that some at least of the absent 
shareholders, who had paid up the disputed calls, ought to be made 
parties to the suit. Richardson v. Larpent, 2 Y. & C. 507. 
JUDGMENT AT LAW. (How far evidence in equity.) Ina suit 
for an injunction against the indorsee of a bill given for a gambling 
debt, where, after the filing of the bill, judgment at law had been 
given for the plaintiff in equity; it was held, that he might use that 
judgment as conclusive evidence of the bil] having been given for 
a gambling debt, but the court offered a reference to the defendant 
in equity, as to whether the judgment had been fairly obtained. 
Pearce vy. Gray, 2 Y. & C. 322. 

JURISDICTION. (Infant—Concurrent suits.) Two suits were 
instituted for similar objects, one was attached to the lord chan- 
cellor’s, and the other to the master of the roll’s court. A refer- 
ence was made at the rolls to inquire which was most for the 
benefit of the infant. Starten v. Bartholomew, 5 B. 372. 
LEGACY. (Condition—Forfeiture.) A testator bequeathed an 
annuity, to cease in case the legatee, if required, should not execute 


a release. A release was tendered, which A. refused to execute. 
It was not proved that the legatee knew the contents of the deed, 
or that any explanation was offered to him; and it appeared to have 
contained an inaccurate recital: Held, that there was no forfeiture. 
Williams vy. Knipe, 5 B. 273. 

2. (Interest—Loco parentis.) Where a testator has put himself in 
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loco parentis of the legatee, the legacy will bear interest at 41. per 
cent. from the death of the testator. Wilson v. Maddison, 2 Y. 
& C. 372. 

LUNATIC. (Money expended for benefit of.) Held that the costs 
of a commission of lunacy, and of the trial of a traverse, in which 
the commission was confirmed, constituted a debt .within the mean- 
ing of the 3d and 4th Will. 4, c. 104, against the real estate of the 

lunatic, who had died before any order made for payment of the 

costs. Williams v. Wentworth, 5 E. 325. 

MAINTENANCE. (Indefinite trust—Duration—Appointment of 

| income.) ‘Testator gave, devised, and bequeathed to his executors 
all his real and personal estate upon trust, to permit his wife M. to 

receive the income thereof for her own use and benefit, and for the 

| maintenance and education of his children, naming them, so long 
as she should continue his widow; and in case she should marry, 

| to pay her an annuity of 1001. per annum; and subject to such 





trusts, in trust, after the decease or marriage of M., for his said 
children in equal shares, when and as they should attain the age 
of twenty-one: Held, that a trust was constituted of a sufficient 
part of the income of the property for the maintenance and educa- 
tion of the children, and that such trust was capable of continu- 
ance beyond the period of a son attaining twenty-one, or a daugh- 
ter attaining that age, or marrying. ‘The court, however, being of 
opinion that a discretionary power as to the mode of executing the 
trust was given to M., directed inquiries for the purpose of ascer- 
taining how such discretionary power had been and how it ought 
| to be exercised. Longmore v. Elcum, 2 Y. & C. 363. 
MARRIAGE. (Invalidity of restrictive clauses—Rights of third 
| parties.) The testator bequeathed the residue of his personal ~ 
estate to his daughter, on trust for her maintenance and support, 
until she attained twenty-one, or married with the consent of his 
trustees under that age, and upon her attaining such age or her 
marriage, for her separate use, with remainder to her children; 
and, in case of her death without issue, then over. The testator 
afterwards declared by a codicil, that, in consequence of a nervous 
debility, his daughter was unfit for the control of herself, and his 
will was that she should not marry, and in case of her marriage 
or death he gave the property he had bequeathed to her over to the 
36* 
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same legatees in remainder: Held, that the limitation over by the 
codicil, being in general restraint of marriage, was void as to the 
life-interest of the daughter; that the court would not inquire into 
the fact of whether the testator was mistaken or not, with reference 
to his daughter’s health or capacity. Whether the interest in re- 
mainder bequeathed to the children of the daughter by_the will was 
revoked, quere. Morley v. Rennoldson, 2 H. 570. 


MISTAKE. (Mistake as to extent of interest conveyed.) Where 


te 


** 
Qe 


it was supposed that A. was entitled for life to the whole of an 
estate directed to be sold, and B. to a moiety in remainder as real 
estate; but in reality B. was only entitled to one-fifth, and that as 
personalty, and A. and B., for securing a sum of money lent to 
them jointly, but paid into the hands of A., conveyed the “ undi- 
vided moiety of B.” and all the interest of each of them therein, and 
levied a fine for further assurance: Held, that A.’s interest in one- 
fifth only of the property was comprieed in the mortgage. Gnevi- 
son v. Kersopp, 5 B. 283. 


. (Mistake in bill.) A mistaken statement in a bill should be struck 


out by amendment, and cannot properly be corrected by a right 
statement of the fact in a supplemental bill. Strickland vy. Strick- 
land, 12 S. 253. 


. (Mistaken reference as to date.) Where by a proviso in a set- 


tlement an estate was to shift from A. to B. in the event of A. 
becoming entitled to a certain property, under certain limitations 
in the will of one of the settlers, described in the settlement as being 
of even date therewith, and the settlement was by indentures of the 
12th and 13th of November, 1812; and the will containing the 
limitations referred to was dated the 6th of January, 1813, such 
date being written upon an erasure: Held, upon that ground and 
other slight evidence, that it was the will referred to in the settle- 
ment. Honywood v. Honywood, 2 Y. & C. 471. 


MORTGAGE. (Creditors’ suit by mortgagee.) A bill may be 


tw 


maintained by a mortgagee on behalf of himself and all other the 
creditors of a deceased mortgagor. Skey v. Bennett, 2 Y. & C. 
405. 


. (Exoneration of personalty.) A., by his marriage settlement, 
afier reciting that he was seised in fee of certain estates, subject to 
mortgage debts, the amount of which was mentioned, and which 
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he had contracted, settled the estates, subject expressly to the 
debts, on himself for life, remainder to secure a jointure for his 
intended wife, remainder to the first and other sons of the mar- 
riage in tail male, remainder to himself in fee, and covenanted for 
the title excepting the debts; and he reserved to himself power to 
raise 10,0001. by mortgage of the estates, the mortgage to be made 
redeemable by the person for the time being entitled to the free- 
hold. A. exercised the power, reserving the equity of redemption 
to himself, his heirs, executors, &c. or the person for the time 
being entitled as aforesaid, and covenanted for payment of the 
mortgage money. He then died without issue, having, by his 
will, charged his real and personal estate with his debts, and be- 
queathed the residue of his personal estate after payment of his 
debts to B., and having devised his remainder in fee expectant on 
the failure of his issue male to his brother and his brother’s sons: 
Held, that they were not entitled to have his personal estate ap- 
plied to exonerate the devised estates from any mortgage debts. 
I bbetson y. Ibbetson, 12 8. 206. 


. (Foreclosure—Parties.) A puisné mortgagee can sustain a bill 


of foreclosure against the mortgagor and mortgagees subsequent to 
himself, without making the prior mortgagee a party. Richards 
v. Cooper, 5 B. 304. 


. (Marshalling securities.) A., being seised in fee of a freehold 


and copyhold estate, borrows various sums of money of B., 
amounting in the whole to 40001., upon mortgage of the freehold 
estate alone. A. afterwards, in 1832, borrows 5001. more of B., 
on the security of both the freehold and copyhold estate. This 
mortgage is effected by distinct instruments relating to each pro- 
perty respectively, neither of them referring to the other. In 1833, 
A. borrowed a sum of 4001. of C., on mortgage of the freehold 
estate alone, subject to B.’s incumbrances thereon. Again, in 
1838, A. mortgages to D. for 6001. the copyhold estate alone, 
without notice of the 5001. incumbrance. In 1837, B. has notice 
of C.’s security, and in 1838 (after having sold both the estates, 
under powers of sale, and received the purchase money) he has 
notice of D.’s security. The produce of the freehold estate being 
insufficient to pay B. and C. in full, but that of the freehold and copy- 
hold being sufficient for that purpose, C. claims to have the whole 
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of the 5001. charge thrown upon the produce of the copyhold 
estate, in order that he may receive payment out of that of the 
freehold ; on the other hand, D. claims to be paid the whole of his 
debt out of the produce of the copyhold estate in priority to C.: 
Held, that the claim of neither party can prevail to the fullest ex- 
tent; but that the 500/. being by the security of 1832 charged on 
the freehold and copyhold estates rateably, (that is to say, in pro- 
portion to their respective net values) and without preference; C. 
has an equity, of the nature claimed by him, to the extent of that 
proportion of the 5001. which is charged upon the copyhold estate, 
while, in other respects, in relation to that estate, D. has priority 
over C. Bugden v. Bignold, 2 Y. & C. 377. (See case of 
Titley v. Davies, before lord Hardwicke, reported in note.) 

5. (Mortgage of stock—Notice—Distringas.) A., for valuable 
consideration, takes a security upon a reversionary sum of stock, 
at a time when, by reason of the death of the person in whose 
name the stock stood without legal representatives, no notice of 
the incumbrance could be given to the trustee of the fund. A., 
however, does not attempt, by distringas or otherwise, to perfect 
the security. Afterwards B., for valuable consideration, and 
without notice of A.’s incumbrance, takes a security upon the 
same fund, and at the same time serves a writ of distringas on 
the bank of England. B.'s security has priority over that of A. 
Etty v. Bridges, 2 Y. & C. 486. 

PARTIES. (Aliquot share of fund.) Held, upon the authority of 
Smith v. Stow, 3 Mad. 10, that a party entitled to a moiety of an 
ascertained fund might maintain alone a suit for relief in respect 
of a breach of trust affecting the whole fund. Perry v. Knott, 5 
B. 293. 

2. (Suit by some on behalf of a class.) Under an act of parliament 
the real estates of a testator were vested in trustees upon trust to 
sell, and after applying the purchase moneys received for the res- 
pective estates in discharge of the incumbrances affecting them 
respectively, to pay the surplus moneys into the court of chancery, 
there to be applied in payment of the testator’s debts in a due 
course of administration. ‘The various classes, and also the indi- 
vidual names of creditors, were specified in schedules to the act. 
On a bill filed by the assignee of a specialty creditor on behalf of 
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himself and all other the creditors of the testator, to have the trusts 
of the act carried into execution: Held, that it was not necessary 
to make all the scheduled creditors parties. Batten v. Parfitt, 2 
Y. & C. 343. 


3. (Where some may be made parties on behalf of a class.) 


Twenty creditors interested in a real estate are not so large a 
number that the court will, on the ground of inconvenience alone, 
allow a few of them to represent the others, and dispense with 
such others as ‘parties in a suit. to recover the estate against the 
whole body of creditors. Harrison vy. Stewardson, 2 H. 530, 


PLEADING. (Administration of assets.) Where ona bill filed 


to establish an interest in a residue, it was stated that the execu- 
tors had long since paid all the funeral expenses, debts and lega- 
cies, but the bill afterwards prayed an account of such expenses, 
debts and legacies, such part of the bill was dismissed with costs, 
the court directing inquiries as to what the residue consisted of, 
and what was the income from it. Longmore vy. Eleum, 2 Y: & 
C. 363. 


. (Demurrer.) Demurrer held good in point of form, which stated 


that other persons were necessary parties, without stating that it 
so appeared by the bill. Paine v. Wagner, 12 S. 184. 


. (Double plea—Compound averment.) A bill by legatees stated 


that A. and B. (the executors named in the will) proved it; that 
B. afterwards died, having appointed A. his executor, and A. 
proved B.’s will. The plaintiff then filed a bill of revivor and 
supplement against A., stating that the statement in the original 
bill, that A. had proved the first testator’s will, was incorrect, and 
that B. alone had proved it; that A., by proving B.’s will, had 
become the personal representative of the first testator as well as 


tutor. A. put ina plea to the bill of revivor and supplement, 
stating that he had never intermeddled with the original testator’s 
estate, and that in B.’s lifetime, and also since his death, he had 
renounced probate of the testator’s will, and that, therefore, the 
testator’s personal representative was not a party to the suit: Held, 
that the plea was not double; the averment that A. had never 
intermeddled with the testators estate being necessary in order to 


meet the allegation in the bill that he had possessed certain of the 
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testator’s effects, and that averment and other contents of the plea 
amounting only to this, namely, that the character of executor of 
the first testator was never in A. Strickland v. Strickland, 12 
S. 253. ; 

4. (Impertinence—Schedule—Prolizity.) On a bill filed by A. for 
an account and a set-off against B., with whom they had a private 
account and also an account as executors, and also against C. and 
Co., who were the bankers both of A. and B., the bill charged that 
C. and Co., with full knowledge of an agreement for a set-off and 
of the accounts being open and unsettled, and that a large sum of 
money would be owing to the plaintiffs on a balance of all accounts 
between them and L., had become the indorsees of certain pro- 
missory notes given by the plaintiffs to L. for securing the ‘sums 
due from them to him. The bill (which prayed an injunction to 
restrain proceedings on the notes) then contained various minute 
inquiries as to what dealings and transactions had taken place 
between B. and the plaintifis; whether the defendants were not the 
bankers of both parties, and whether payments on the executor- 
ship account had not been made through them, and whether by a 
certain written statement mentioned in the bill it would not appear 
that the loans to the plaintiff were made on certain days during a 
certain period, or at some other and what times, whether the 
accounts between the parties were not open and unsettled, or how 
otherwise; and whether a large sum or what sum of money was 
not due from B. to the plaintiffs. The defendants by their answer 
denied notice of the agreement and belief in its existence, and in 
order to show that there was no open and unsettled accounts be- 
tween the parties, or, if there were, that the amount of moneys 
due from the plaintiffs to L. exceeded the amount due to them from 
him, they set out, in hec verba, in a schedule to their answer, the 
before mentioned written statement, all the promissory notes and 


all the acknowledgments for money given by the plaintiffs to L., 
and the whole of the banking account of the executors: Held, that 
the defendants, the bankers, having been expressly called upon to 
answer in this minute manner as to the accounts between the 
plaintiffs and L., the schedule to their answer was not impertinent. 
Davis v. Cripps, 2 Y. & C. 435. 

5. (Multifariousness— Misjoinder—Parties.) Two executors, who 
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were also residuary legatees, employed A., with whom they had 
long had dealings on their own account, as their agent to collect the 
moneys of the testator. On their private account they were each 
indebted to him, and each had given him separately promissory 
notes, but on the executorship account he was as the bill stated 
more indebted to them. The bill stated an agreement, made with 
the assent of the legatees, for setting off what was due to A. from 
the executors on their private account against what was due from 
him on the other account, and the bill was filed by both the exe- 
cutors against the indorsee (with alleged notice of the agreement) 
of both the notes, to restrain all proceedings upon either of them, 
and also against A. for accounts of what was due to and from 
him. A demurrer for multifariousness, relief being asked as to 
both notes, was overruled; and so also was another objection taken 
at the hearing, that the legatees were not made parties; the court 
observing that they were not parties to the agreement, and there- 
fore not necessary parties to the bill. S.C. 


POWER. (Construction of appointment—Omission.) Bequest, 


after the death of A., of 25001. as A. should appoint, with a gift 
over “of the same” in default, and to be paid with interest from 
A.’s death; A. appointed a part to B., and 16301. to other persons, 
and directed the said sums to be paid at the decease of B., except 
the one left to himself, which was to be payable at A.’s decease : 
Held, that the interest on the 16301., accruing between the death 
of A. and B., neither passed to the appointees of that sum, nor to 
B. by implication, but went over, as in default of appointment. 
Henderson vy. Constable, 5 B. 297. 


. (Exhaustion of power by mortgage.) A woman having under 


her marriage settlement a life interest, and subject thereto a gene- 
ral power of appointment over lands, which in default of appoint- 


ment were limited to the children, after her husband’s death, ~ 


makes a mortgage, with a power of sale, with a proviso that if it 
was exercised, the residue of the moneys not required for payment 
of the debt should be paid to her; and another proviso, that if the 
money should be paid off, the lands should be reconveyed upon the 
same trusts as if the indenture had not been made. She after- 
wards makes another mortgage, with a power of sale, and a 
similar proviso as in the first mortgage as to the produce of the 


ie 
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sale, but the reconveyance in case of payment was to be to her 
and her heirs: Held, that the power was destroyed, though the 
donee, in her subsequent dealings with the property, treated it as 
still existing. Barnett v. Wilson, 2 Y. & C. 407. 


3. (Defective execution—Appointment to children.) Defective ap- 


pointment, by unattested will, to children absolutely, supplied in 
their favour, though the fund on default of appointment was given 
to them in equal shares for life, with remainder to their issue, the 
shares of the daughters to be for their separate use. Lucona vy. 
Lucona, 5 B. 249. 


PRACTICE. (Abatement of suit after demurrer.) Where a suit 


abates after a demurrer has been filed, but before it has been 
heard, the plaintiff and those representing him may file a bill of 
revivor and supplement for the purpose of having the demurrer 
disposed of, but the equity of the original bill being challenged by 
the demurrer, the plaintiff in the second bill is not at liberty to 
claim the same or additional relief, by adding supplemental matter 
in corroboration of the original claim. Bampton vy. Birchall, 5 
B. 330. (There is an appeal now pending before the lord chan- 
cellor.) 


- (Same—Bankrupt.) After a demurrer had been put in to a bill, 


the sole plaintiff became bankrupt. Upon the motion of the de- 
fendant, who had demurred, the court ordered that the assignees 
should remedy the defect in the suit within a month, or that the 
bill should be dismissed without costs. Lord Huntingtower v. 
Sherborn, 5 B. 380. 


. (Absent parties—Partial declaration of rights.) The legatees 


in remainder of two-sixths of the residuary fund being out of the 
jurisdiction, the court made the declaration of right with respect to 
the other four-sixth parts only. Morley v. Rennoldson, 2 H. 570. 


- (Amendment—Right to call for answer.) The right of a plain- 


tiff to call for an answer to his amended bill does not depend on 
the fact of whether the order for leave to amend is expressed to be 
made upon payment of 20s. costs to the defendant, or upon amend- 
ing the defendant’s office copy ; and therefore where the order to 
amend was in the latter form, it was held that the plaintiff might 
call for an answer; but the practice having been unsettled, the 
motion to set aside the subpcena was refused without costs. Breeze 
v. English, 2 H. 638. 
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. (Form of affidavit.) An affidavit which does not express that the 
deponent “ made oath,” is not admissible. Phillips v. Prentice, 
2 H. 542. 

. (Form of jurat.) The court held the jurat on taking an answer 
to be regular, though the officer who signed it did not add his des- 
cription to his name, and though, it being the case of an illiterate 
party, there was no statement that he appeared to understand the 
answer. Wilton v. Clifton, 2 H. 535. 

. (Guardian ad litem.) Guardian ad litem to infant defendants, 
resident within the jurisdiction, appointed without a commission. 
Drant vy. Vause, 2 Y. & C. 524. 

- (Motion by one not a party.) A person, though not a party to 
a suit, may apply in it by motion (stating his title in the notice of 
motion), unless a long statement of facts is required to show his 
title; and then he must apply by petition. Jones v. Roberts, 12 
S. 189. 

- (Motion by one of two co-plaintifis—Hearing.) A. and B. were 
found to be next of kin by the master, who rejected C.’s claim. 
C. excepted to the report, and upon an issue directed by the court, 
he was found to be sole next of kin. A. alone moved for a new 
trial: Held, that B. might be heard in support of the motion. 
Johnston v. Todd, 5 B. 394. 

0. (Parties abroad.) Where a trust fund is to be administered 
under the direction of the court, the general rule requiring the 
cestui que trusts to be parties, is applicable to foreign trustees and 
cestui que trusts, residing out of the jurisdiction, unless a special 
case of difficulty or inconvenience in the application of the rule be 
shown. Weatherby y. St. Georgio, 2 H. 624. 

1. (Sale under decree.) A plaintiff may obtain the order absolute 
to confirm a sale, though the order nist has been obtained by the 
purchaser; but the application was in this case refused, on the 
ground of laches in plaintiff. Lidbetter v. Smith, 5 B. 377. 


12. (Service of orders.) An order for leave to sue in forma pau- 


peris is not necessarily inoperative, although it is not served, where 
there is no mala fides in withholding it, and no step has been taken 
in the cause inconsistent with the order; but it is in the discretion 
of the court to treat it as a subsisting order or not: and semble, the 
VOL. III. 37 
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same rule applies to orders of course generally. Church vy. 
Marsh, 2 H. 652. 

13. (Substituted service.) Substituted service of a subpena ordered 
on the solicitor of a defendant residing out of the jurisdiction. 
Cooper v. Wood, 5 B. 391. 

14. (Supplemental answer.) Upon an application to file a supple- 
mental answer, the defendant should state in his notice of motion 
the facts intended to be introduced therein. Smith y. Hartley, 5 
B. 432. 

15. (Traversing order.) An application by the plaintiff to take a 
traversing order off the file cannot be made ex parte. Simmons 
v. Wood, 5 B. 390. 

PRODUCTION OF DOCUMENTS. (dIndulgence—Costs.) Ona 
motion for the production of documents, the defendant was per- 
mitted to show by affidavit that they could not be left in the office 
without great inconvenience ; but as the ground for this indulgence 
was not stated by the answer, he was ordered to pay the costs. 
Gardner v. Dangerfield, 5 B. 339. 

2. (Suit between solicitors.) In a suit for taking a partnership 
account between solicitors, the plaintiff is entitled to the discovery 
and production, in the usual way, of papers material to the account, 
although such papers relate to professional business transacted for 
their clients: semble. Brown y. Perkins, 2 H. 540. 

RAILWAY.  (Construction—Demurrer— Acquiescence—Injunc- 
tion.) Where by a clause in a railway act it was provided that 
“it should not be lawful for the railway company to make or 
establish any public station, yards, wharfs, waiting, loading or 
unloading places, warehouses, or other buildings and conveniences 
for the depositing, receiving, loading or keeping any passengers or 
cattle, or any goods, articles, matters or things, upon the estate of 
R. G. without his consent,” and the company having erected an 
engine-house, &c., but no station, on the land of R. G., he filed a 
bill for an injunction, which was demurred to, and acquiescence 
was also set up in opposition to the motion for an injunction; the 
court held, upon the demurrer, that the word public did not neces- 
sarily apply to every building, and that if it did, every convenience 
connected with the railway must, upon the question of demurrer, 
be considered as public, and therefore within the restriction of the 
clause. 
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The court also granted the injunction, the case of acquiescence 
having failed, and the evidence of inconvenience to the public being 
scanty. Gordon v. The Cheltenham Railway Company, 5 B. 

29. 

The lord chancellor, on appeal, directed the opinion of a court 
of law to be taken as to the construction of the act. 

2. (Parol agreement as to shares.) A parol agreement for the sale 
of such shares is binding; for they are neither an interest in or 
concerning lands, within the fourth section of the statute of frauds; 
nor goods, wares or merchandises, within the seventeenth section. 
Dunerift vy. Albrecht, 12 8. 189. 

3. (Specific performance.) The court will decree a specific per- 
formance of an agreement for the sale of a certain number of 
shares in a railway company. S.C. 

SETTLEMENT. (Construction—Limitation to next of kin.) By 
a marriage settlement a fund was settled on the wife, if she should 
survive her husband for her life, remainder to their children, who, 
being sons, should attain twenty-one, or being daughters, should 
attain that age or marry; and the trustees were directed to apply 
a portion of the income of the children’s expectant shares for their 
maintenance, and to accumulate the surplus for the benefit of such 
person or persons as should be entitled thereto, by virtue of the 
settlement: provided that, if no son should attain twenty-one, nor 
any daughter should attain that age or marry, then the fund should 
be in trust for such person or persons as the husband should by 
deed or will appoint: and, in default of appointment, in trust for 
his next of kin, according to the statute of distributions, and as 
if he had died intestate. ‘There was issue of the marriage one 
son only. The husband died first, without having exercised the 
power reserved to him; then the son died under twenty-one; and, 
lastly, the wife died: Held, that the fund vested in the son, as his 
father’s next of kin at the father’s death, and not in the persons 
who were the father’s next of kin at the son’s death. Smith v. 
Smith, 12 8. 317. 

SOLICITOR AND CLIENT. (Delivery up of papers.) Solicitor 
in a suit, who had been discharged by the client, but had not 
delivered his bill of costs within the proper time, ordered,.under 
the circumstances of the case, to deliver the papers and documents 
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in his possession relating to the suit (without prejudice to his lien) 
to the new solicitor. Cooper v. Hewson, 2 Y. & C. 515. 

2. (Discharge of client by change in partnership.) Where a party 
has employed as his solicitors in a cause a firm of two solicitors 
in partnership, the retirement from the business of one of such 
partners, under an arrangement with the other, operates as a dis- | 
charge of the client by the solicitors, and the client is thereupon | 
entitled to require that the papers in the cause, necessary for its 
prosecution, shall be delivered up to his new solicitor, upon the 
usual undertaking for saving the lien of the discharged solicitors. 
Griffiths y. Griffiths, 2H. 587. 

3. (Taxation of bill—Security for costs.) If a person out of the 
jurisdiction petition for the taxation of his solicitor’s bill, he must 
give security for the costs of the taxation, and also for the balance 
that may be found due from him. Anon. 12 S. 262. | 

SPECIFIC PERFORMANCE. (Time of making out title—Costs 
— Wrong defence.) ‘The assignee in bankruptcy having filed, as 
vendor, a bill for specific performance, alleging that defendant had 
accepted the title (which turned out not to be the fact), and the 
defendant having in his answer denied the validity of the bank- 
ruptey, which was in fact valid, but it appearing on a reference as 
to title, that the bankrupt had previously taken the benefit of the 
insolvent act, so that the concurrence of the insolvent assignee was 














required, which was given in the master’s office, the court gave 
specific performance without making plaintiff pay costs. Side- 
botham y. Barrington, 5 B. 261. 

STATUTE OF LIMITATIONS. (Adverse possession—Mortga- 
gee.) A mortgagee in possession for six years, without acknow- 
ledgment of the mortgagor’s title, purchased the interest of the 
tenant for life of the equity of redemption, and continued in pos- 
session for twenty years longer: Held, that such possession was 
not adverse during the existence of the life estate so purchased, 
and that the statute 3 & 4 Will. 4, c. 27, s. 28, was not therefore 
a bar to any suit for redemption by the remainderman or rever- 
sioner. Hyde v. Dallaway, 2 H. 528. 

2. (Legacy—Residue.) Semble, that a residue is a legacy within 
the meaning of the 3 & 4 Will. 4, c. 27, s. 60. Christian v. 
Devereux, 12 S. 264. | 
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SUPPLEMENTAL BILL. (Parties.) A plaintiff, in an injunc- 
tion suit to restrain proceedings on a bill of exchange, having in 
his original bill, which was against A., B. & C., stated that C., 
the holder of the bill, was a trustee for A. and B., afterwards, the 
action having succeeded at law, filed a supplemental bill against 
A. and C. alone, omitting B.: Held, on demurrer, that B. was a 
necessary party. Pinkus vy. Peters, 5 B. 253. 

2. (Variation of relief —Bill of exchange.) After bill filed to res- 
train proceedings upon a bill of exchange and to have it delivered 
up, the plaintiff at law got judgment and recovered payment: Held, 
on demurrer, that the plaintiff in equity might file a supplemental 
bill stating these facts, and praying for repayment and an indem- 
nity. S.C. (See also Pearce v. Gray, 2 Y. & C, 322, supra, 
JUDGMENT.) 

SURETY. (Satisfied judgment against principal.) A creditor 
sued his principal debtor, and recovered a judgment against him 
and the bail in the action. The surety thereupon “ paid and 
satisfied” to the creditor the amount of the judgment, &c., and 
took an assignment thereof: Held, on demurrer, that he could not 
assume that the judgment was still subsisting. Armitage v. 
Baldwin, 5 B. 278. 

TENANT FOR LIFE. (Fines on renewal of copyholds.) Equi- 
table tenant for life of copyhold, under a will which contained no 
special provision for the payment of expenses on admission, died 
without having ever paid the fines and fees incurred on the admis- 
sion of a trustee in her lifetime. By her will she bequeathed her 
personal estate to her daughter for life for her separate use, and 
after her decease to her children. ‘The daughter and her husband 
and children took estates in remainder in the copyholds: Held, 
that, having regard to the frame of the will under which the tenant 
for life was entitled, and to the interest which the parties entitled 
to the copyhold estates took in the personal estate of the tenant for 
life, one-third of the fees was properly payable out of the corpus 
of the personal estate of the tenant for life, the husband of the 

daughter consenting to pay the residue. Bull v. Birkbeck, 2 Y. 
& C. 447. 

THELLUSON’S ACT. (Prolongation of time by conduct of par- 
ties.) Where, after a devise in strict settlement, 20,0007. was 

37* 
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given by will to be applied by the trustees in erecting a house, 
upon a plan to be agreed upon with the tenant for life, and in the 
meantime the fund invested and the dividends to be accumulated, 
and the accumulations as well as the original fund to go to the 
building, and the surplus, if any, to be invested in the purchase of 
lands to be settled to the uses of the will, and owing to the oppo- 
sition of tenant for life, the house was not built for more than 
twenty-one years after the death of testator, and the funds in the 
meanwhile had been invested, and the dividends accumulated : 
Held, that it was not a case within the Thelluson act, and that the 
accumulated fund ought to be applied as direeted by the will. 
Lombe v. Stoughton, 12 5. 304. 

TITLE DEEDS. (Custody of deeds—Tenant for life—Solici- 


tor’s lien.) F. and W.., as solicitors for the tenant for life, held 


and C., their successors. ‘The tenant for life died, and the estate 
then stood limited, first, to F. and W. for five hundred years to 
secure a sum of 20001., with remainder to trustees for six hun- 
dred years to secure a jointure and portions, with remainder to 
A. B. in tail. A. B. being an infant, a suit was instituted on his 
behalf, in which the 20001. was raised on the security of the term. 
Upon that occasion, F. and W. covenanted with the mortgagees to 
produce the title deeds from time to time, and not to part with 
them; but they were relievable from the covenant on certain terms. 
A receiver was appointed in the suit, and the court directed the 
costs of the solicitors of the suit to remain charges upon the estate 
at interest. W. and C. were solicitors in the suit for A. B. 

A. B., upon coming of age, presented a petition for the delivery 
of the title deeds: Held, that (independently of the covenant) W. 
and C. held the deeds for A. B., and not for the termors, but the 
covenant having been entered for the benefit of the infant, F. and 
W. were not bound to part with the deeds, until released from 
their covenant: Held also, that W. was not entitled to hold the 
deeds for the trustees of the term of six hundred years, or for any 
costs other than those of seeing himself properly released from the 
covenant, and that he had no right to require them to be delivered 
to the receiver in the cause. Hotham y. Somerville, 5 B. 360. 
TRUST. (Voluntary—Settlement.) A. being legatee of a residue 
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in trust for his daughters, mixed up with it 10001. of his own, anu 
upon an account being rendered to his daughters, directed his 
solicitors in writing to include such 10001. as part of the trust 
fund: Held, that a trust was created as to the 10001. Thorpe v. 
Owen, 5 B. 224. 

TRUSTEE. (Appointment by court—Power to substitute.) Trus- 
tees appointed by the court in the place of others whose appoint- 
ments had failed by their deaths in the lifetime of the testator, 
authorized to appoint future trustees in the manner and under the 
circumstances mentioned in the will. White v. White, 5 B. 221. 

2. (Appointment under power—Number.) His honour, sitting in 
bankruptcy, held that an appointment under a power by which 
the number of trustees was increased from three to four was 
invalid. Ex parte Davis, 2 Y. & C. 468. 

VOLUNTARY SETTLEMENT. (Imperfect voluntary appoint- 
ment.) <A lady, having under a will a general power of appoint- 
ment, to be exercised whether covert or sole, over a fund in the 
hands.of trustees, in contemplation of marriage, but without con- 
tract or communication with her intended husband, who was then 
in India, executes an appointment upon certain trusts, and contain- 
ing no power of revocation: afterwards, on communication with 
her intended husband, she executes a deed revoking the former 
one, and appointing the fund to trustees upon such trusts as she 
whether covert or sole should appoint. After the marriage she 
executes an appointment declaring the trusts upon which the 
trustees of the last preceding deed should hold the fund being trusts 
for the benefit of herself, her husband, and children. The fund 
had remained all the while in the hands of the original trustees of 
the will: Held, on a suit to establish the trusts of the last deed, 
that the first appointment was void as imperfect and voluntary, 
and the fund ordered to be transferred upon the trusts of the last 
deed. (Sloane v. Cadogan, Sugd. on Vendors, App. 9th edit. No. 
26, commented on.) Beatson v. Beatson, 12 S. 281. 

WILL. (Annuity with survivorship.) Held that a bequest of 301. 
a year to A., together with her children B., C., and D., and for 
their joint maintenance, was a bequest of that annual sum to the 
mother and her children, as joint tenants, for the life of the long- 

est liver of them. Wilson vy. Maddison, 2 Y. & C. 372. 
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2. (Articles of domestic use—Books.) Testator gave to his son all 
his plate, jewels, trinkets, and all his furniture and other articles 
of domestic use and ornament. By a codicil, he gave to his wife 
all his provisions, wines, carriages, horses, and all his musical 
instruments, and the use of all his books, and all his money in 
his dweiling-house and in his banker’s and land-steward’s hands, 
for her own sole use and benefit: Held, that the books were given 
to the son absolutely; subject to a life interest in the wife. Corne- 
wall y. Cornewall, 12 S. 303. 

3. (Children after them.) ‘Testator, by his will, directed that the 
profits of his share of a leasehold colliery should, during the time 
that the same was worked or workable, be equally divided 
amongst “his wife and children, and their children after them 
respectively :” Held, upon the construction of the whole will, that 
the words “their children after them respectively” were words of 
limitation. Snowball y. Proctor, 2 Y. & C. 478. 

4. (Election.) A person transfers a sum of stock into the names of 
trustees, and by an indenture under his hand and seal. declares 
that the stock shall be held by the trustees upon certain trusts for 
the benefit of A. and her children by the settlor. The settlor 
afterwards obtains from the trustees a re-transfer of the stock to 
himself, and razes the seals from the deed. By his will, not 
referring to the deed, he gives A. an annuity and other benefits, 
and the residue of his estate to the children: A. is entitled to the 
provision made for her both by the deed and the will. Smith v. 
Lyne, 2 Y. & C. 345. 

. (Estate for life or in fee.) ‘Testator gave a freehold house to his 
wife for her sole use and benefit, and another freehold house to 
her for her life; and he also gave to her all his household goods, 
plate, &c.: but, if she married again, the whole of the above pro- 
perty was to become the property of his daughter: and, in case 
his wife should remain unmarried, then he gave the second men- 
tioned house to his daughter for her life, and to her children after 
his wife’s death: “I also appoint my wife, provided she remains 
unmarried, sole executrix and residuary legatee to all other pro- 


cu 


perty I may possess at my decease:” Held, that the fee simple in 
the first mentioned house passed to the wife. Day vy. Daveron, 
12 S. 200. 











6. 
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(Extent of interest.) Bequests to females, some of whom were 
married and some single, for their separate use for their respective 
lives, and after their decease to such persons as they should res- 
pectively appoint ; and in default of appointment, to their respec- 
tive executors, administrators, and assigns: Held, that each of the 
legatees, whether married or unmarried women, were entitled 
upon petition, without executing any formal appointment, to an 
immediate transfer or payment to themselves of the corpus of their 
shares of the fund. Holloway v. Clarkson, 2 H. 521. 


. (Heirs male—Son.) Bequest of residue to A. for his life and 


his heirs male after him, and if he should not leave any son, then 
to go to B. and his heirs male: Held, that upon the death of A. 
without leaving male issue, the limitation to B. took effect. Man- 
sell v. Grove, 2 Y. & C. 484. 


. (Intermediate rents.) Testator devised his estate at E. to trustees, 


upon trust to apply the rents for the maintenance and support of 
B. till she should attain the age of twenty-five or marry with con- 
sent, and to lay out the surplus of such rents in government secu- 
rities, that the same might accumulate for the uses and purposes 
of his will; and from and after the said B. should attain twenty- 
five, or marry with consent, then to pay her the whole of the 
rents for her life; and after her decease, upon trust for her chil- 
dren. The testator then gave his estate at S. to the same trustees, 
upon trust, in case the said B. lived to attain twenty-five, or mar- 
ried with such consent as aforesaid, to let her receive the rents 
for her life ; and after her decease, upon trust for her children in 
manner before-mentioned. Provided that in case B. should marry 
without consent, the testator revoked all the devises and bequests 
in favour of her and her issue. All the residue of his real and 
personal estate, and likewise his estate and premises thereinbefore 
devised for the benefit of B. in case she should die under twenty- 
five unmarried, and without issue, the testator devised and be- 
queathed to the trustees in trust for X., Y., and Z. B. attained 
twenty-five, and married with consent. Between the death of the 
testator and her attaining twenty-five, there was an accumulation 
of the surplus rents of the E. estate, after providing for her main- 
tenance, and an accumulation of the rents of the S. estate: Held, 
that she was entitled for her life to the income of the former accu- 
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mulation, as to which the court did not further declare the right, 
and absolutely entitled to the latter accumulation. Greene y. 
Potter, 2 Y. & C. 517. 

9. (Same.) ‘Testator devised his real estates to trustees, in trust to 
sell as soon as conveniently might be after his decease, and as to 
the proceeds, together with the intermediate rents, after payment 
of the testator’s funeral and testamentary expenses, debts and lega- 
cies, to pay one moiety to his nephew, and to invest the other 
moiety in the funds, in trust for his nephew for life and after his 
death for his children. ‘The real estates were not sold until some 
years after the testator’s death: Held, that rents accrued in the 
meantime ought not to be invested for the benéfit of the nephew 
and his children, but that the nephew was entitled tothem. Vigor 
v. Harwood, 12 8S. 172. 

10. (Misdescription of legatee.) Bequest of 8001. to the four eldest 
children of the testatrix’s cousin A. B., and 2001. to the three re- 
maining children of her uncle A. B. The testatrix had a cousin 
and an uncle of that name. ‘The cousin had seven children, and 
the uncle but one, but he had three remaining grandchildren, one 
other having died: Held, that the three younger children of the 
cousin were entitled to the 2001. Bristow y. Bristow, 5 B. 289. 
11. (Next of kin according to statute—Exclusion of wife.) ‘Tes- 
tator bequeathed the residue of his personal estate to his wife for 
life, and then to his sister for life, for her separate use, and then to 
such person or persons as under the statute of distributions should 
be legally entitled to the same: Held, that there was no intestacy 
as to the residue after the death of the sister, but that it was be- 
queathed either to the next of kin of the testator living at his death 
as joint tenants, or to the next of kin of the testator, or of the sister, 
living at the death of the sister, as tenants in common; and that the 
wife, who died in the sister’s lifetime, took only a life interest. 
Godkin v. Murphy, 2 Y. & C. 351. 

12. (Parent and children—General rule.) Where there is a gift 
to parents and children, and there are children living at the time, 
it is a gift to all (per capita) as tenants in common. If there be 
no children living, the parents take for life, with remainder to the 
children. Paine v. Wagner, 12 8S. 184. 

13. (Period of survivorship.) Testator bequeathed the residue of 
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his personal estate, after the decease of his wife, upon trust to pay 
the income to N. for life; and after his decease, the testator be- 
queathed the said trust money unto all the children of the said N. 
in equal shares; and in case N. should die without leaving lawful 
issue, the testator gave the said money unto his the testator’s nieces, 
M. and E., to be equally divided between them; if either of his said 
nieces should die without issue, then he gave the part or share of 
her so dying to the survivor of them: Held, that the words dying, 
upon which the survivorship was to take effect, was a dying in the 
lifetime of either of the preceding tenants for life, and that E. having 
survived the tenants for life, took an absolute interest in one moiety 
of the residue, though she died in the lifetime of M. Davenport 
v. Bishopp, 2 Y. & C. 463. 

14. (Per stirpes or per capita.) ‘Testator directed his residuary 
real and personal estate to be divided by his trustees, in such shares 
and at such times as they should think proper, arnongst his nephews, 
A., B. and C., and his other nephews and nieces, sons and daugh- 
ters of his late sisters, T. and H., who should be living at his 
decease, and the children of any other such nephews and nieces 
who, having died in his lifetime, had left issue. There were 
several children, and children of deceased children, both of T. and 
H., living at the testator’s death. The trustees not being able to 
agree as to the division of the property, the court ordered it to be 
divided amongst the children, and the children of the deceased 
children of T. and H., per capita. Tomlin v. Hatfield, 12 8. 167. 

15. (Construction—Principal or income.) Held, that a bequest of 
“301. a year, from the interest of testator’s funded money in the 
bank,” was a gift of an annuity only for the lives of the legatees. 
Wilson vy. Maddison, 2 Y. & C. 372. 

16. (Power—Nearest family.) A. devised to B. in tail, and for want 
of issue he empowered her to dispose of the estate to such persons 
as she thought fit by her will, “confiding” in her not to alienate 
the estate from his “nearest family.” B. appointed to her husband 
for life, with remainders over: Held, that B. had a power of appoint- 
ing to the nearest family only, that nearest family must be construed 
“ heir,” and that the appointment to the husband was void. Grif- 
fiths v. Evan, 5 B. 241. 

17. (Remoteness.) Testator gave the residue of his personal estate 
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unto and among all and every the children, sons and daughters of 
his daughter Elizabeth, in equal shares and proportions, as and 
when they should attain their respective ages of twenty-two years: 
Held, that the children of the testator’s daughter living at the tes- 
tator’s death were the only objects of the bequest, and that it was 
not void for remoteness. Elliott vy. Elliott, 12 S. 276. 

18. (Remoteness—Class.) Where a testator, after giving certain 
sums in certain shares among the six children of A., naming them, 
to be vested and payable at twenty-five, with certain provisions for 
their maintenance until then, afterwards gives another sum of 
60001., subject to certain life interests, to all the children then born 
or hereafter to be born, to be vested and payable at twenty-five, 
and with the like trust for maintenance, and subject to the like pro- 
visions and conditions as the legacies before given to the children 
then born and named: Held, that the legacy of 60001. was void for 
remoteness as to all the children, both those then unborn and also 
the unborn. Comport v. Austen, 12 S. 218. 

19. (Remoteness— Vesting.) ‘Testator bequeathed all his stock in 
the funds to trustees, upon trust to pay an annuity to his wife for 
life, and after her decease upon trust as to the dividends for the use 
of E., the eldest daughter of his brother J., and the other children 
of his said brother, in equal shares, for their respective lives. And 
he directed that the principal stock should be divided amongst all 
and every the lawful issue of the said E., and the other children of 
his said brother, in equal shares, and be assigned to them respec- 
tively at the age of twenty-one, and to the survivors or survivor of 
them. He left the residue of his estate to his wife. At the date of 
the testator’s will and of his death, his brother had three children 
only, namely, E., who was illegitimate, M. and J. Of these E. 
survived the widow and had a child, who also survived the widow; 
M. died in the widow’s lifetime, leaving a child, who survived the 
widow ; and J. died in the widow’s lifetime, without leaving issue: 
Held, that by the expression “ E. and the other children,” the tes- 
tator intended the three children of his brother living at the date of 
the will; that each of the three children took a life interest only in 
one-third of the dividends, and, consequently, that upon the death 
of the widow, E. took a life interest in one-third of the dividends, 
the court not declaring further the right as to this third, and each 
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of the children of E. and M., though then under twenty-one, took 
an absolute interest in one-third of the capital. Leach v. Leach, 
2 Y. & C. 495. 

20. (Remoteness—Vesting—Maintenance during minority.) A 
gift of personalty to trustees for A. for life, and after his death in 
trust for the children of A., ‘as they severally attained twenty- 
five years,” the income to be applied during their respective 





minorities by their guardian for their maintenance, &c. with a 
gift over, in case no child of A. should live to attain twenty-five: 

Held to be vested, and not too remote. Davis v. Fisher, 5 
B. 201. 

21. (Renewable leasehold.) 'Testator bequeathed to his wife the 
interest of such stock as should be standing in his name at his 
decease during her life; and he directed that at her decease one 
moiety of such stock, “after deducting such premium or sum of 
money as should be necessary for the renewal of the crown lease 
of the leasehold messuages which he purchased of sir H. T., in 
case he should not have renewed such lease in his lifetime,” should 
go to his five children. In a subsequent part of the will, he gave 
to his son G. all his leasehold houses, which he purchased of sir 
H. T., to hold to his said son and his executors, &c. for the then 
existing term or terms therein, and “all benefit of renewal afore- 
said,” for his and their own use and benefit. At the time of the 
widow’s death the lease was subsisting unrenewed: Held, that 
there was a gift to the son out of the consols of a sum sufficient to 
effect the renewal of the lease, and that by the “ renewal” of the 
lease was intended a grant at the widow’s death of a reversionary 
lease, to commence at the expiration of the former lease, for the 
same term, at the same rent, and under the same covenants as 
were mentioned and comprised in the former lease, or as near 
thereto as the law by which crown leases are regulated would 
allow; the terms upon which such renewal could be given by the 
crown being considerably less favourable than those of the old 
lease. Rickards vy. Rickards, 2 Y. & C. 419. 

22. (Rule in Shelley’s case.) A. devised to B. an estate during the 
life of herself and her husband, and after their deceases to the 
lawful issue of B.’s body for ever: Held, that B. took an estate tail. 
Griffiths vy. Evan, 5 B. 241. 

VOL. III. 38 
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23. (Specific legacy—Substitution.) A testatrix appointed a legacy 
out of a particular fund. By a codicil she revoked it, and gave a 
legacy of half the amount only, but without referring to the parti- 
cular fund: Held, that the latter was a mere substitution for the 
former; and, the particular fund failing, that the legatee was not 
entitled to be paid out of the general assets. Bristow v. Bristow, 

5 B. 289. 

24. (Substitution—Survivorship.) A testator gave his residuary 
estate to his wife for life, and then to be divided into three shares; 
and he gave one-third between the children of his brother T. B., 
living at the death of his wife, one-third to his niece F. G., and 
the remaining one-third to his nephew and niece 'T. B. and 8. B., 
and in case such, any or either of them should die, having left a 
child or children surviving them, he declared that the expectant’s 
share should go between his or her children. T. B.’s children all 
died in the lifetime of the widow, but some left children: Held, that 
the latter were entitled to the first mentioned one-third. Garey 
v. Whittingham, 5 B. 268. 

5. (Trust property.) ‘Testator gave all his property whatsoever 
and wheresoever the same might be at his decease to his wile for 
her absolute use for ever: Held, that an estate vested in the tes- 
tator as a trustee did not pass by the devise. Lindsell v. Thacker, 
12 S. 178. 

26. ( Vesting.) Testatrix bequeathed a sum of stock to trustees, upon 

trust to pay the dividends thereof to her grand-daughter for life, 

and after her decease in trust to assign, transfer and dispose of the 
capital unto and among the children of her said grand-daughter, 
share and share alike, at their ages of twenty-one, or sooner if the 
trustees should think proper; and in case the said grand-daughter 
should die without leaving any child or children, or, leaving such, 
all of them should die before they or any of them should become en- 
titled to the trust moneys, then in trust to assign and transfer the 


capital to A. The will contained no clause of survivorship among 
the children: Held, that the children dying in the lifetime of the 
grand-daughter, but having attained twenty-one, took vested inte- 
rests. Mair v. Quilter, 2 Y. & C. 465. 

27. ( Vesting—Period of survivorship.) Bequest of the interest of 
the residue to the widow for the maintenance of the testator’s 

















DIGEST OF ENGLISH CASES—BANKRUPTCY. 443 








children; and after her decease the property “ to be shared equally 
amongst all his children, if they should have attained twenty-one, 
and if they had not attained that age, then that his executors should 
act as trustees until the eldest attained that age, and then pay him 
his share, and each one as he or she attained that age.” A child 
who died under twenty-one, in the lifetime of the widow, held not 
to have a vested interest. Butcher v. Leach, 5 B. 392. 

28. (Uncertain trust.) The testator, by his will, desired that every 

thing, during the life of his wife, should remain as it was, for her 





use and benefit; and after her decease he gave his real estate to his 
male heir, and his personal estate to his children; adding, that he 

gave the above devise to his wife that she might support herself 

and her children according to her discretion, and for that purpose: 

Held, that the widow took an absolute interest for her life in the 

real and personal estate. Thorp v. Owen, 2 H. 607. 

WILL ACT. (New Will Act—Lapse—Appointment.) The en- 
actment of the new Will Act, that a bequest to a child of the tes- 
tator who dies in the testator’s lifetime, leaving issue living at the 
testator’s death, shall not lapse, does not apply to a testamentary 
appointment. Griffiths v. Gale, 12 8. 327. 


BANKRUPTCY. 


[Selections from 2 Montagu, Deacon, and De Gex, Part 4; and 3 Montagu, Dea- 
con and De Gex, Part 2. 


BILL OF EXCHANGE.  (Appropriation—Return cargo.) 
Where the firm of A. and Co. in Glasgow was carrying on, in con- 
junction with the firm of B. and Co. in London, by means of 
money raised by bills of exchange drawn by one firm upon the 
other, a trade with China, which, as regarded the transactions be- 
tween the two firms, was a joint adventure (see infra, title Joint 
Adventure ;) and B. who carried on by himself a trade in Liver- 
pool, consigned goods by the ship Beulah to the correspondents 
in China of A. and Co., and upon the strength of this consign- 
ment, and availing himself of the above arrangement between the 
two firms, drew a bill upon A. and Co., which by the letter ac- 
companying such bill, was stated to be on, and it appeared on ‘the 
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the bill itself to be, on the shipment per Beulah, adding “ As ] 
put it on the bill against the above, it will appear a transaction of 
mine and not mixed up witbethe London house ;” and he further 
undertook on behalf of thé firm of B. and Co. that they would 
take up the bill when due, and A. and Co. accepted the bill accord- 
ingly: Held, on the bankruptcy of B. and Co. that the above 
transaction did not amount to an appropriation of the return cargo | 
to make good the bill, the words which might otherwise have had 
that effect appearing to have been used for the purpose of dis- | 
tinguishing this transaction from the other transactions between 
A. and Co. and B. and Co. Exp. Gemmell, re Boggs, iii. 198. 
(Affirmed on special case.) 

BOND. (Partial cancellation.) A joint and several bond from 
A. and B., which had come into the possession of A. for safe 
custody, and from which the name of B. was subsequently struck 








out by arrangement between the representatives of B. and A., but 
without the consent or privity of the obligees: Held to be prove- 
able by the latter under the bankruptcy of A. Exp. Smith, re 
Smith, iii. 378. 

EQUITABLE MORTGAGE. (How constituted.) There must 
be some actual deposit to constitute an equitable mortgage. An 
order on a third party to deposit a lease, when executed, is not 
sufficient. Exp. Perry, re Collins, iii. 252. 

GUARANTEE. (Statute of frauds—Statement of consideration.) 
A. guarantees to a banking company “ all current obligations then 
in their hands to which B. may be a party, and also all his future 
obligations and engagements: Held that this was a sufficient state- 
ment of the consideration within the statute of frauds as to future 
engagements, and that the guarantee was good as to them, though 
not as to those subsisting when it was given. Exp. Littlejohn, 
re Duncan, iii. 182. 

JOINT ADVENTURE. (Joint raising of funds for separate ven- 
tures.) A. and Co. and B. and Co. engage in an adventure to India 
and China upon the following terms: that 10,0001. was to be invest- 
ed in India bills, the proceeds of which were to be remitted to China; 
A. and Co. to give instructions as to one-half and B. and Co. as to 
the other half; and the outlay of money to either party to be saved 
by A. and Co. negotiating their drafts upon B. and Co., and renew- 
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ing them till the funds came home; the 10,0001. was to be advanced 
by the parties in equal shares, but B. and Co.’s moiety was to be 
provided for by a bill drawn on them by A. and Co., payable at six 
months, and A. and Co.’s moiety by another bill drawn by them 
on B. and Co., payable at four months, which were to be discounted 
by A. and Co. Bills and goods are accordingly remitted from India 
to China, where the same are realized by the agents of A. and Co., 
and the proceeds invested by them in the purchase of other goods, 
one portion of which is consigned to A. and Co. and the other to 
B. and Co. in England. B. and Co. become bankrupt before their 
portion of the return proceeds arrive, and A. and Co. are obliged 
to pay the bill drawn by them for B. and Co.’s moiety of the 
10,0001.: Held, that this was not such a joint adventure as to give 
A. and Co. a lien on B. and Co.’s portion of the return proceeds 
for the amount of the bill. Lap. Gemmell, re Boggs, iii. 198. 


LIEN. (Assignment of trust fund—Notice.) A cestui que trust, 


ee 


entitled to moneys payable out of a fund in the hands of trustees, 
being indebted to his bankers, he agrees to give the bankers a lien 
on the moneys coming to him out of the trust fund. He thereupon 
addresses a note to one of the trustees, requesting and authorizing 
the trustee to pay to the credit of the account of the cestui que trust 
at the bank the moneys payable to him out of the trust fund. The 
trustee is apprised of the agreement between the parties: Held, on 
the cestut que trust becoming bankrupt, that the bank had a good 
lien, and that the authority given by the note was not countermand- 
able. Erp. Steward, re Blake, iii. 265. 


. (Cargo—Biil of sale.) On the 14th October, the bankrupts, 


being then in full credit, proposed to their brokers to accept bills 
in their favour to the amount of 30001., and, to induce them to do so, 
informed them that a cargo of oil was consigned to the bankrupts 
from Bombay by the ship Majestic, which they intended to place 
in their broker’s hands for sale, and undertook to hand over to them 
the bill of lading, when received. On the 24th October a fiat was 
issued against the bankrupts, and the bill of lading came to the 
possession of the assignees: Held, that the brokers were entitled to 
have the bill of lading delivered up to them, and had a lien upon 
the cargo of oil for their general balance. Exp. Barber, re Evans, 
ili. 174. 
38* 
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PARTNERSHIP. (Breach of trust—Joint and separate estate.) 
By a partnership deed, A., one of the partners, had a power to 
appoint one or more of his sons to succeed to his share in the part- 
nership. And by another clause in the deed it was provided, that 
in case of A.’s death during the partnership, the surviving partners 
were to purchase the share and interest of A. in the estates belong- 
ing to the partnership, and the machinery, utensils, and stock in 
trade, not disposed of to any of his children, at the value put upon 
them by the last annual valuation; and should give a mortgage and 
bond to the executor for securing A. the amount of the value of 
A.’s share in the partnership. By his will he appointed such of his 
sons to succeed him as should be selected by his widow and one 
of his partners, whom he appointed his executrix and executor, but 
directed that, during the minority of the sons, and afler providing 
for their maintenance, the surplus profits of his shares should fall 
into his residuary estate. At his death, the sons being minors, 
the business is carried on as before, the testator’s representatives 
taking his place, but not taking or calling for any security for the 
debt due to his estate in respect of the excess of capital advanced 
by him. On the widow dying, and the surviving partners becoming 
bankrupt: Held, that there was no right of proof against the joint 
estate of the three partners, the debt, if any, being a separate one 
from each. Exp. Thompson, re Derham, ii. 761. (See Thomp- 
son v. Derham, 1 Hare, 358; L. M. No. LIX.) 

SET-OFF. (For money paid to third party.) A. gave his promis- 
sory note to his bankers to secure payment of advances; at the 
bankruptcy of his bankers, A. held notes of theirs to a greater 
amount than his bill, which he had all along had reason to believe 
was still in the possession of his bankers; in fact it had been depo- 
sited by them, by way of pledge, together with other securities, with 
their London correspondents, and these latter enforce payment of 
the note from A., but the securities in their hands were altogether 
more than sufficient to cover what was due to them from the bank- 
rupts, and the surplus is returned to the assignees: Held, that as 
A. might have set off the notes against the bill in the hands of the 
bankrupts, he was entitled to recover its amount from the as- 
signees. Exp. Staddon, re Aysford, iii. 256. 

TRUSTEES. (Increase in number.) If, under a power to appoint 
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new trustees, which is in the ordinary form, and is silent as to any 
increase in the number of trustees, four trustees be appointed in the 
room of three (the original number), the appointment is bad, and 
the fund will not be paid over to the persons so appointed. Exp. 
Davis, re Clarke, iii. 304. 





ECCLESIASTICAL. 
[Selections from 3 Curteis, Part 2.] 


DOMICILE. (Acquired domicile—How abandoned.) A native 
Scotchman having, by employment in the military service of the 
East India Company, acquired a domicile in India,—Held, that by 
his return to Scotland animo manendi, his original domicile did not 
revive, the party still holding his commission, and being liable to 
be called upon to return to India, and intending to return if called 
upon to do so. Craigie v. Lewin, 3 Cur. 435. (Prerog.) 

FOREIGN WILL. (Form of.) A will is not valid unless executed 
in conformity with the law prevailing in the country where the 
testator is domiciled; and the fact of the property (personal) be- 
queathed by such will being locally situate in another country, and 
of the will being duly executed according to the law of that coun- 
try, will work no distinction. The Countess De Zichy Ferraris 
v. The Marquis of Hertford, 3 Cur. 468. (Prerog.) 

INSANITY. (General rules as to what is insanity.) Criteria by 
which to test and ascertain whether natural or innate eccentricity 
has exceeded the bounds of legal testamentary capacity, chiefly 
adopted from Dr. Ray’s work on Medical Jurisprudence, p. 129, 
sect. 92. Mudway v. Croft, 3 Cur. 671. (Prerog.) 

2. (Presumption—Hereditary insanity.) Quere how far, in cases 
of alleged unsoundness of mind, hereditary constitutional insanity 
may be pleaded. Frere v. Peacocke, 3 Cur. 664. (Prerog.) 

WILL. (Acknowledgment of signature.) <A testator produced a 
will, all in his own handwriting, and having his name signed at 
the end thereof, to three persons, and requested them to put their 
names underneath his: Ueld, a sufficient acknowledgment of the 
signature, the court being satisfied (although there was no express 
evidence of the fact) that the signature was of the handwriting of 
the testator. Gaze v. Gaze, 3 Cur. 451. (Prerog.) 
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2. (Alteration—Presumption.) Alterations on the face of a duly 
executed will, held, upon the circumstances, to have been made 
before execution, though the party who had made the alteration 
could not swear positively that it was before the time of the exe- 
cution, nor whether it was signed or not, the places where the 
alterations were made being such that the signature, if there had 
been any, would have been likely to catch his eye. Keigwin v. 
Keigwin, 3 Cur. 607. (Prerog.) 

3. (Attestation before signature.) A will must be signed by testator 
before it is attested. Cooper v. Bockett, 3 Cur. 648. (Prerog.) 
4. (Same—Conflicting evidence.) Where one of the attesting wit- 
nesses deposed that the will was signed after the attestation but in 
the presence of both witnesses, but the other witness deposed that 
it was not signed at all in his presence, the will was rejected, and 
the court intimated that the decision would have been the same if 
both witnesses had agreed in the evidence of the first. (See next 
case.) Pennant v. Kingscote, 3 Cur. 642. (Prerog.) 

5. (Attestation by mark—Misnomer of Witnesses.) A testatrix 
produced a codicil, all in her own handwriting, and with her sig- 
nature made thereto, to two witnesses, present at the same time, 
who, at her request, made their marks thereto; the testatrix wrote 
the names of the witnesses opposite their respective marks, and, 
by mistake, a wrong surname of one of them. Probate granted. 
In the goods of Ashmore, 3 Cur. 756. (Prerog.) 

6. (Attestation—Reference to previous codicils.) A testator, pre- 
vious to the first of January, 1338, had made a will and several 
codicils; some duly executed, others only signed by the testator. 
Subsequently to the Ist of January, 1838, he made and signed a 
codicil (B.), but the same was not duly attested. Subsequently to 
this, by a codicil (C.) duly executed and attested, he ratified and 
confirmed his will and “ codicils;”” Held, that the codicil (B.) was 
not so identified with (C.) as to be ratified by or incorporated with 
(C.), the word “ codicils” being more completely and properly 
applicable to the codicils made previously to the Ist of January, 
1838. The Countess De Zichy Ferraris v. The Marquis of 
Hertford, 3 Cur. 468. (Prerog.) 

7. (Attestation without knowing what.) A party showed a paper to 
two persons present at the same time, and requested them to sign 
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it; both persons observed the signature of the party affixed to the 
paper; and both subscribed it in her presence. This paper, being 
a will, held to have been duly executed. Keigwin v. Keigwin, 3 
Cur. 607. (Prerog.) 

8. (Evidence of signature and acknowledgment.) Positive affirm- 
ative evidence, by the subscribed witnesses, of the fact of signing 

or acknowledging the signature of a testator in their presence, is 

| not absolutely essential to the validity of a will. The court may 
| presume due execution by a testator upon the circumstances. 
Blake vy. Knight, 3 Cur. 547. (Prerog.) 

9. (Execution held good against evidence.) Will held, upon the 
circumstances, to have been signed before the witnesses subscribed, 
although one witness deposed that the testator signed after he and 
his fellow witness had subscribed, and the other witness deposed 
that the part of the will where the signature of the testator was 
written was blank when she subscribed, but the witnesses, who 
were servants, appeared not to have been very collected. The 
testator appeared to have been well acquainted with the mode of 
executing a will, and there was something else written at the time, 
viz. the description of the witnesses, which might have led one of 
the witnesses to suppose that the testator was signing his name. 
Cooper vy. Bockett, 3 Cur. 648. (Prerog.) 

10. (Finality of signature—Presumption.) A testamentary paper 
(dated 1826), signed by a testator, having an attestation clause, 
but not subscribed by witnesses. The presumption of law against 
the final character of the paper held to be rebutted, on evidence 
particularly of conversation of testator referring to the existence 
of a will by which he had appointed executor one of the persons 
named as executor on the codicil in question. Pett y. Hake, 3 
Cur. 612. (Prerog.) 

11. (Instructions given by chief legatee.) An inofficious will pre- 
pared from instructions given to the drawer by the party almost 
solely benefited, and who was in nowise related to the testator, 
pronounced valid, on proof of capacity of the testator, and of the 
will having been read over to him. Wrench v. Murray, 3 Cur. 
623. (Prerog.) 

12. (Republication after revocation—Evidence.) A will (dated 
February, 1837) disposed of real and personal estate. A codicil 
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(June, 1837) partly revoked the disposition of the personalty. A 
memorandum (July, 1838) formally republished the will: Held, 
that parol evidence was admissible to show quo animo the memo- 
randum was made; and, upon the evidence, that the codicil was 
not revoked by the republication of the will. Upfill v. Marshall, 
3 Cur. 636. (Prerog.) 

13. (Revocation—Reference to revoked will.) A will, dated 1841, 
revoking all former wills, referred to a clause in a former will. 
Probate refused of so much of the former will as was necessary to 
explain the latter will, the court of chancery being the proper 
place for the executor to seek protection from responsibility in such 
acase. In the goods of Sinclair, 3 Cur. 746. (Prerog.) 

14. (Revocation—Revival—Evidence.) A testatrix duly executed 
a will, and, subsequently thereto, two other wills, in both of which 
was contained a clause revoking all former wills. She afterwards 
destroyed the two latter wills: Held, that the first will was not 
thereby revived; and that parol evidence was not admissible to 
show an intention to revive. Major v. Williams, 3 Cur. 432. 
(Prerog.) 

15. (Signature—Attestation.) A will, written on the lower half of 
the second side of a sheet of paper, was presented (the sheet being 
folded broadways) to the witnesses, and was signed and subscribed 
on the lower half of the first side (the witnesses believing the will 
to be contained on the upper half of the first side). Probate granted 
with the consent of the next of kin. In the goods of Bullock, 3 
Cur. 750. (Prerog.) 

16. (Signature and attestation on different pages.) ‘The disposing 
part of a will was written on the first side of a sheet of paper, the 
second side blank, an attestation clause, signature of the testator, 
and subscription of witnesses on the third side. Probate granted. 
In the goods of Gore, 3 Cur. 758. (Prerog.) 

17. (Signature—Altestation— Acknowledgment.) Will signed at 
the end of one side of a sheet of paper and attested on the other, 
admitted on acknowledgment of signature of testator. In the 
goods of Davis, 3 Cur. 748. (Prerog.) 

18. (Signature by mark.) A will prepared for a party who, from 
paralysis, had lost the use of speech, and almost of limbs, signed 
with a mark and duly attested, pronounced for. In the goods of 
Field, 3 Cur. 752. (Prerog.) 
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19. (Special probate of cancelled will.) Special probate granted of 
will and codicil from which the signature and seals had been torn 
off, under circumstances not amounting to legal cancellation, such 
circumstances to be stated on the probate. Jn the goods of Cooke, 

3 Cur. 737. (Prerog.) 

20. (Will and codicil executed at same time.) A will was written 

on three sides of a sheet of paper; on the fourth side was written 

a codicil. Both instruments were signed in the presence of and 

attested by the same two witnesses, and at the same time; the wit- 

nesses were not informed of the fact that they were attesting two 
separate instruments. ‘The codicil, to a great extent, annulled the 
will: Held, that this circumstance was not sufficient to discredit 

the will, it being proved to have been the voluntary act of a 

capable testatrix. Biddles v. Biddles, 3 Cur. 458. (Prerog.) 





PRIVY COUNCIL. 


[Selections from 3 Moore, part 2.] 


PRINCIPAL AND SURETY. (Laches of creditor—Civil law.) 
By the civil law sureties are not discharged from their liability to 
satisfy the creditor, though the benefit of a hypothec of the debtor 
is lost by the laches of the creditor to enforce his demands. Mac- 
donald vy. Bell, 3 M. 315. 

WILL. (Doubtful capacity.) A will executed by a testator on his 
death-bed in favour of his wife, to the exclusion of the other mem- 
bers of his family, the testator being of a weakened and impaired 
capacity at the time of the factum, from disease affecting the brain, 
which produced torpor, and rendered his mind incapable of exertion 
unless roused, pronounced against; the disposition in the will being 
a total departure from and contrary to the previous expressed inten- 
tions of the testator. To constitute a sound disposing mind, a tes- 
tator must not only be able to understand that he is by his will 
giving the whole of his property to one object of his regard, but he 
must also have capacity to comprehend the extent of the property, 
and the nature of the claims of others whom by his will he is ex- 
cluding from participation in that property. Harwood v. Baker, 
3 M, 282. 
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2. (Signature in pencil—Attestation clause—Practice.) Probate 
granted of a paper written in ink, but dated and signed in pencil, 
with the addition, “‘in case of accident, I sign this my will;” hay- 
ing also an attestation clause unsigned: the facts pleaded in the 
allegation being sufficient to rebut the legal presumption against 
the paper. On reversing the decision of the prerogative court, 
rejecting an allegation pleading circumstances to entitle a paper 
to probate, the judicial committee retained the cause, and ultimately 
granted probate of the instrument. Bateman v. Pennington, 3 
M. 223. 




















453 


DIGEST OF AMERICAN CASES, 


[Selections from Hill’s (New York) Reports, vol 5; Day’s (Connecticut) Reports, 


vol. 15;* New Hampshire Reports, vol. 10; Humphrey’s (Tennessee) Reports, 
vol. 3.] 


ACTION. (Parties—Tenants in common.) As a general rule, ten- 


i) 


ants in common must join in bringing personal actions in which all 
are interested; and this whether arising ez contractu or ex delicto. 
Per Bronson, J. 

In actions ex contractu, the defendant may take advantage of the 
non-joinder as a ground of nonsuit at the trial under the general 
issue; but in actions ex delicto he must plead it in abatement, or 
it will be unavailable to him except by way of apportioning the 
damages. 

If the defendant, in an action ex delicto brought by one of two 
tenants in common who ought to join, neglect to avail himself of 
the non-joinder by way of plea in abatement, he cannot plead it in 
abatement of a subsequent action brought by the other tenant. 

In real actions, properly so called, tenants in common cannot 
join, but must sue separately. Per Bronson, J. 

Where, by the joint act of A. and B., certain securities in which 
they had a common, but unequal interest, were deposited with an 
attorney for collection, who afterwards received the money due 
thereon; held, in an action against the attorney by A. alone for 
his share of the money, that he could not recover, but that B. must 
be joined. Hill y. Gibbs, 5 Hill 56. 


. (No objection to action that the extent of damage is insignifi- 


cant.) ‘The maxim de minimis non curat lex is never applied to 
the positive and wrongful invasion of one’s property. Per Cow- 
en, J. 

To warrant an action in such case, the degree of damage is 
wholly immaterial; it is enough that there be a plain violation of 


* The early part of this volume is digested in the American Law Magazine, 


No. 2, July, 1843. 


VOL. III. 39 
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right and a possibility of damage. Per Cowen, J. The Seneca 
Road Company vy. The Auburn and Rochester Rail-Road Com- 
pany, ib. 170. 

3. (Consequences of mistake of form.) In general, if the plaintiff 
declare in trespass where the action should be case, he will be non- 
suited at the trial. Per Cowen, J. 

Otherwise, if the declaration contain enough to maintain case, 
though it commence by miscalling the action trespass. Semble ; 
per Cowen, J. 

Facts showing that the plaintiff has mistaken his remedy by 

bringing trespass instead of case, cannot be pleaded in bar, but 
only in abatement. Ib. 
4. (Where both parties are negligent.) Where an injury has re- 
sulted from the negligence of both parties, without any intentional 
wrong on the part of either, an action on the case cannot be main- 
tained. Per Bronson, J. 

The plaintiff being the owner of a lamb, allowed it to escape 

into the highway, where it mingled with a flock of sheep which 
the defendant was driving along; and he, knowing this fact, made 
no attempt to separate the lamb from the flock, but delivered the 
whole to a drover in pursuance of a sale previously made, by whom 
they were taken off to market. Held, that these facts were suffi- 
cient to authorize a verdict in favour of the plaintiff for the value of 
the lamb, though it was not included in the sale to the drover, and 
the defendant received nothing on account of it. Brownell vy. Flag- 
ler, ib. 282. 
AGENT. (How affected by judgment against principal for his 
negligence.) The owner of a note which had been deposited with 
a bank for collection, obtained judgment against the bank by rea- 
son of their having omitted to give due notice of protest to indorser ; 
and the bank, after paying the judgment, brought an action against 
their cashier, alleging that the damages to which they had been 
subjected were owing to his neglect: Held, that the judgment 
could not be used to affect the cashier on the question of negli- 
gence, though he had notice of the suit in which it was obtained 
and might have defended. 

The judgment, however, is proper evidence in such case for the 
purpose of showing a recovery against the bank, and what amount 
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of damages they have been compelled to pay. Per Bronson, J. 
The Bank of Owega v. Babcock, ib. 152. 

2. (Revocation of power by insanity of principal.) The authority 
ofan agent, where the agency is revocable, ceases, or is suspended, 
by the insanity of the principal, or his incapacity to exercise any 
volition upon the subject matter of the agency in consequence of an 
entire loss of mental power. 

If, however, the principal has enabled the agent to hold himself 
out as having authority, by a written letter of attorney, or by a 
previous employment, and the incapacity of the principal is not 
known to those who deal with the agent within the scope of the 
authority he appears to possess, the principal, and those who claim 
under him, may be precluded from setting up the insanity as a 
revocation. 





The principle that insanity operates as a revocation, cannot apply 
where the power is coupled with an interest, so that it can be ex- 
ercised in the name of the agent. Davis v. Lane, 10 N. Hamp. 
156. 

3. (Extent of authority.) Where private instructions are given to 
a special agent, respecting the mode and manner of executing his 
agency, intended to be kept secret, and not communicated to those 
with whom he may deal, such instructions are not to be regarded 
as limitations upon his authority; and notwithstanding he may dis- 
regard them, his act, if otherwise within the scope of his agency, 
will be valid, and bind his employer. @ffatch v. Taylor, ib. 538. 

ALIENS. (Enlistment of aliens in the army of the United States.) 
There is no statute or principle of public policy which forbids the 
enlistment of aliens into the army of the United States; and such 
enlistments are therefore valid. The United States v. Wyngall, 
5 Hilt 16. 

ASSUMPSIT. (Where it must be special.) Where M. purchased 
goods of W., agreeing with him and J. to pay a debt due J. from 
W.: Held, that J. could not recover against M. under the com- 
mon counts, but must declare specially. Mason v. Munger, ib. 
613. 

BANKRUPTCY. (How discharge must be pleaded.) In pleading 
a bankrupt discharge, a general averment that the court by which 
it was granted had jurisdiction, will not answer; the facts neces- 
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sary to confer jurisdiction must be set forth. Sackett vy. Andross, 
ib. 327. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. (Joine 


2. 


indorsers—Notice.) Where two persons, not partners, indorse 
a note payable to their order, they cannot be made liable unless 
notice of nonpayment be given to each; though otherwise, if they 
be partners. 

If one of such indorsers die before the note falls due, no reco- 

very can be had against the survivor without showing that the 
estate of his co-indorser was duly charged with notice. Willis 
v. Green, ib. 232. 
(Liability of executors of deceased indorsers—Notice.) Where 
the holder of a note was apprised before it fell due that one of the 
indorsers was dead, that his will had been duly proved, and that 
it was at the surrogate’s office in the village where the holder 
resided: Held, that notice of nonpayment sent by mail, directed 
to the deceased indorser instead of his personal representatives, 
was not sufficient to charge his estate. The Cayuga County 
Bank vy. Bennett, ib. 236. (Pillow vy. Hardeman, 3 Humphreys 
538.) : 


. (Waiver of demand and notice.) Though an indorser of a pro- 


missory note may waive demand and notice, it must be done un- 
derstandingly, or his acts must be such as to mislead the holder 
by inducing him to believe that a waiver is intended. Per Nel- 
son, Ch. J. 


On the day that a note which was payable at a bank fell due, . 


the last indorser called upon the cashier, and, after remarking that 
the note had “come round,” proposed to pay it in part and renew 
it for the balance as soon as the maker returned, he being then 
absent; whereupon the cashier expressed a willingness to comply 
with these terms. By reason of a mistake of one of the clerks in 
the bank as to the time the note fell due, it was not then protested, 
but the protest was made the third day afterwards. On the morn- 
ing of that day the indorser called at the bank, and, upon inquir- 
ing why the note had not been protested, was told it would be done 
in the afternoon, to which he replied it was too late, and refused 
to indorse a renewal note: Held, that the circumstances were not 
sufficient to make out a waiver of demand and notice. Cowen J., 
dissented. The Cayuga Bank vy. Dill, ib. 403. 
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4. (What is an acceptance.) The acceptance of a bill of exchange, 


oa 


in order to bind the drawee, must be in writing. 

Where a bill of exchange was presented for acceptance, and the 
drawee refused to accept, but promised to pay the person in whose 
favour it was drawn by a given day: Held, that the latter could 
maintain no action against the drawee, though he had funds of the 
drawer in his hands at the time of the promise, and ought in jus- 
tice to have accepted. 

Otherwise, had the instrument been drawn on a particular fund, 
so as not to have amounted to a bill of exchange. Luff v. Pope, 
ib. 413. 


. (Transfer in consideration of precedent debt.) Where a nego- 


tiable promissory note is indorsed, in pledge, as a collateral secu- 
rity for a debt due from the indorser to the indorsee, the general 
property remaining in the indorser; the indorsee takes it, like a 
chose in action not negotiable, subject to all defences to which it 
would be subject in the hands of the indorser, at the time when 
notice is given of the indorsement; and the maker may set off a 
debt, due to himself from the indorser, at that time. Jenness v. 
Bean, 10 N. Hamp. 266. (Ingham vy. Vaden, et al., 3 Hum- 
phreys 51.) 


- (Demand not necessary to charge maker—Tender.) Where a 


note is payable at a given time and place, no demand of payment 
at such time and place is necessary. 

Where the promissor, however, is ready at such time and place, 
with the means of payment, such readiness is equivalent to a ten- 
der. Otis y. Barton, ib. 433. (Smith v. Little, ib. 526.) 


COMMON CARRIERS. (Owners of steam vessel—Extent of lia- 


bility.) The owners of a steam vessel, carrying for hire the goods 
of all persons indifferently, from, place to place, are common car- 
riers. 

As such, they are liable for all losses, though by inevitable 
accident, except they arise from the act of God, or public enemy. 

That the loss resulted from the agency of the propelling power, 
does not exempt the carriers from liability. 

Nor is it a ground of exemption, that the loss occurred on the 
high seas. Hale v. The New Jersey Steam Navigation Com- 
pany, 15 Conn, 539. 

39* 
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2. (Obligation of coach-proprietors to receive passengers.) The 


proprietors of a stage coach, who hold themselves out as common 
carriers of passengers, are bound to receive all who require a pas- 
sage, so long as they have room, and there is no legal excuse for 
a refusal. And it is not a lawful excuse, that they run their coach 
in connection with another coach, which extends the line toa cer- 
tain place, and have agreed with the proprietor of such other coach 
not to receive passengers who come from that place, on certain 
days, unless they come in his coach. Bennett vy. Dutton, 10 N. 
Hamp. 481. 


CONFLICT OF LAWS. (In case of divorce.) Where a marriage 


wv 


was had in this state, and the parties resided here, and then re- 
moved to New York, where the husband deserted the wife, leaving 
her without the means of support, whereupon she returned to this 
state; and he, during the time she so resided here, committed 
adultery in Vermont: Held, that the marriage having been con- 
tracted here, and the wife lawfully residing here, this court had 
jurisdiction of her application for a divorce. Frary vy. Frary, 
ib. 61. 


. (Assignment in other states.) A general assignment of property, 


for the benefit of creditors, by a citizen of Massachusetts, in con- 
formity with the insolvent laws of that state, will operate to transfer 
a debt due from a citizen of this state, as against creditors of the 
assignor, who are citizens ofa foreign government, and who attempt 
to appropriate the debt here to the payment of their demand, by 
means of the trustee process. Sanderson v. Bradford & Trustee, 
ib. 260. 


CONFUSION OF GOODS. (Annexation of personal to real 


estate.) Where one having hired the use of certain personal pro- 
perty, wrongfully converted it by annexing it to and making it a 
part of his real estate, and then sold the real estate to a third per- 
son who had no notice of the facts: Held, that the party injured 
could not reclaim his property from the purchaser, but his only 
remedy was by action against the original wrong-doer. Fryatt v. 
The Sullivan Company, 5 Hill 116. 


CONSTITUTIONAL LAW. (Power of congress to regulate 


commerce.) The twenty-fourth section of the act in relation to 
the prevention of fires in the city of New York, (Sess. L. of ’30, 
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p- 352) prohibiting any person or persons from having or keeping 
gunpowder in any house, store, &c. within certain limits, extends 
to the mere act of receiving powder into a store, though for the 
purpose of being immediately packed and shipped to another state. 

The prohibition is a police regulation for the prevention of nui- 
sances, and therefore is not in conflict with art. 1, § 8, sub. 3 of 
the constitution of the United States. Foote v. The Fire Depart- 
ment of the City of New York, ib. 99. 

. (General grant of legislative authority.) The general grant of 
legislative authority contained in art. 1, § 1 of our state constitu- 
tion, includes all the accustomed and acknowledged powers of 
legislation ; and among these is the power to create municipal cor- 
porations with the right to pass by-laws for local objects. Tanner 
v. The Trustees of the village of Albion, ib. 121. 

. (Power of congress on the subject of bankruptcy.) The volun- 
tary branch of the act of congress relating to bankruptcy, passed 
August 19th, 1841, is authorized by the constitution of the United 
States and therefore valid. Kunzler vy. Kohaus et al., ib. 317. 
(S. P. Sackett y. Andross, ib. 327.) 

. (Power of taxation.) The legislature have, undoubtedly, a right, 
in various instances, to make grants and contracts, which will bind 
the state and subsequent legislatures. But there is a material dif- 
ference between the right of a legislature to grant lands, or cor- 
porate powers, or money, and a right to grant away the essential 
attributes of sovereignty, or rights of eminent domain, which seem 
not to furnish the subject matter of a contract. Brewster v. 
Hough et al., 10 N. Hamp. 138. 

. (Legislative power on the subject of divorces.) The legislature 

may provide by general laws for the dissolution of existing mar- 

riages, if such laws operate upon facts and transactions occurring 
after their passage. 

But a statute which attempts to confer authority upon the court 
to grant a divorce for matters already past, and which, at the time 
when they occurred, furnished no ground for a dissolution of the 
marriage, or for other legal proceeding, is a retrospective law for 
the decision of a civil cause, and therefore unconstitutional. 
Clark vy. Clark, ib. 380. 

6. (Legislative power over the salaries of officers.) The legislature 
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have the power to modify or reduce the compensation of public 
officers during the time for which such officers may have been 
appointed, in all.cases where such power is not taken away by 
express provision of the constitution. Haynes v. The State, 3 
Humphreys 480. 


CONTRACT. (Waiver of time no waiver of damages.) Where, 


in an action for work and labour, it appeared that the work was 
commenced under a special contract which the plaintiff failed to 
perform at the day, but that after such failure the defendant con- 
sented to let the plaintiff go on and finish the work, which he did: 
Held, that though this modification of the contract operated to 
enable the plaintiff to recover on a quantum meruit, it did not 
amount to a waiver of damages for failing to perform at the day, 
and that the defendant might therefore recoupe such damages. 
Barber vy. Rose, 5 Hill 76. 


. (Reception of interest in advance—Evidence of agreement for 


delay.) As a general rule, the reception of interest in advance, 
upon a note, is prima facie evidence of a binding contract to delay 
the time of payment; and no suit can be commenced against the 
maker during the period for which the interest has thus been paid. 
Crosby v. Wyatt, 10 N. Hamp. 318. 

(Compensation for partial performance.) The ancient rule 
which prevented a party to an agreement who had not fully per- 
formed his part of the agreement, from recovery for labour bene- 
ficially performed, or materials of value furnished, has been modi- 
fied. It is now well settled in England and America, that after a 
rescission and abandonment of a special agreement, compensation 
for partial performance may be recovered equal to, and limited by 
the value and extent of the benefit conferred. Porter v. Woods, 
3 Humphreys 56. 


CORPORATION. (Liability of stockholders upon their sub- 


scription, upon alteration of charter.) In general, if a corpo- 
ration procure an alteration to be made in its charter by which a 


new and different business is superadded to that originally contem- , 


plated, such of the stockholders as do not assent to the alteration 
will be absolved from liability on their subscriptions to the capital 
stock ; especially if the alteration be one plainly prejudicial to their 
interests. The Hartford and New Haven Rail-road Company 
vy. Croswell, 5 Hill 383. 
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2. (Validity of corporate acts to be judged of themselves, apart 
Jfrom the intentions of the corporators.) The intention of a cor- 

_ poration can be ascertained only by the language of its recorded 
acts; and neither the private views nor the public declarations of 
individual members of such corporation, can, for this purpose, be 
inquired into. Bartlett y. Kinsley et al., 15 Conn. 327. 

3. (Misnomer.) Where a promissory note was given to The Pre- 
sident, Directors and Company of the Newport Mechanics’ Ma- 
nufacturing Company, instead of to “ The Newport Mechanics’ 
Manufacturing Company,” which was the true name of the corpo- 
ration to which the note was designed to be given: Held, that the 
variance was not such as to preclude recovery in the name of said 
corporation. Newport Mechanics’ Man. Co. y. Starbird, 10 N. 
Hamp. 123. 

COSTS. (Upon several counts in trespass.) In trespass, where 
the plaintiff includes several distinct trespasses in several counts, 
and prevails as to part, while the defendant succeeds as to the re- 
sidue, each party will be allowed the costs on the issues found for 
him. Meacham vy. Jones, ib. 126. 

COVENANT. (Will not lie against lessee on lease sealed by 
lessor only.) An action of covenant will not lie against a lessee, 
or his assignee, for rent, under a lease sealed by the lessor only. 

The acceptance of a lease sealed by the lessor only, by the 
lessee, is not such an assent to the stipulations contained therein, 
as to make it his deed. Hinsdale vy. Humphrey, 15 Conn. 431. 

DEBTOR AND CREDITOR. (Where a chose assigned amounts 
to payment of a precedent debt.) The giving of a promissory 
note by one of several partners or joint debtors for a demand ante- 
cedently due from all, will not extinguish their liability, though 
the creditor expressly accept the note in satisfaction. Waydell 
et al. v. Luer, 5 Hill 448. 

2. (Creditor has a right to the benefit of collateral in the hands of 
a surety.) Where a fund or pledge is placed in the hands of the 
creditor, as security for a debt, and a surety pays the debt, he is 
entitled to the benefit of the fund or pledge, as against the prin- 
cipal, as fully as the principal himself had. It is the debt that is 
to be protected; and however it may be modified, or into whose 
hands it may come, until that is paid, the fund or pledge accom- 
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panies it, and remains for its redemption. Belcher y. The Hart- 

ford Bank, 15 Conn. 381. 

3. (Application of payments—Subrogation.) In the absence of 
any direction, by the debtor who pays money, or the creditor who 
receives it, as to its application, the court will make such applica- 
tion, as that, under all the circumstances, the greatest equity will 
be done, or the mutual intention of the parties, at the time of pay- 
ment, if it can be ascertained, will be best carried out; and the 
result of this principle will be, that in some instances, payments 
will be applied upon the oldest demands, and sometimes upon the 
most precarious ones, but never to a demand not due when pay- 
ment is made, if there be another debt already due. The Stamford 
Bank v. Benedict, ib. 437. (Chester y. Wheelwright, ib. 562.) 

. (Equity of creditor having only one of two funds against one 
having both.) Though where one creditor has security on two 
funds of his debtor, and another creditor has security for his debt 
on only one of these funds, the latter has a right in equity to com- 
pel the former to resort to the other fund, if it is necessary for the 
satisfaction of both creditors, provided it will not prejudice the 
rights or interests of the party entitled to both funds, nor do injus- 
tice to the common debtor, nor operate inequitably on the interests 
of other persons; yet this doctrine prevails only where the parties 
seeking aid are creditors of the same common debtor, and have 
demands against funds the property of the same person. Ayres 
v. Husted, ib. 504. 

5. (Subrogation.) Where one having title to land, has mortgaged 

the same; and another, having some interest in the land, which 

might be defeated by the mortgage, has paid the money due upon 
it, to save his interest; the latter has the right to be substituted in 
the place of the mortgagee, and to hold the land as if the mort- 
gage subsisted in himself, until others interested in the redemption 
redeem their several shares or interests, by the payment of a con-. 

tribution. Jenness et ux. v. Robinson et ux., 10 N. Hamp. 215. 

DEMAND. (Where demand is necessary before suit.) Where a 

party enters into a written obligation to pay his own debt ‘on 

request” or “on demand,” it is regarded as an undertaking to pay 
generally, and no special request or demand need be alleged. 
But if the undertaking be for a collateral matter, or as surety 
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for a third person, the request or demand is parcel of the contract, 

and must be specially alleged and proved. 
Accordingly, in an action on a bond given by S. a non-resident 

plaintiff, and his surety, conditioned that the former should pay 
on demand all costs which might be awarded against him in the 
suit: Held, that the surety was not liable until after the costs had 
been demanded of S., and that the fact of such demand should be 
averred in the declaration and proved at the trial. Nelson v. 
Bostwick, 5 Hill 37. 

DEVISE. (Charge upon land.) Where a testator devised the 
lands of which he died seised, to his son, reserving certain por- 
tions of the buildings to his daughters; and provided that the son, 
his heirs and assigns, should support for the daughters one cow, 
winter and summer; and should keep on the farm one sheep for 
each of the daughters, so long as they remained unmarried: Held, 
that this devise was appurtenant to the land, and bound the 
assignee to make such provision in behalf of the daughters as a 
charge on the estate devised. Veazey et al. vy. Whitehouse, 10 
N. Hamp. 409. 

DISTRESS. (Where the distress is to be made.) Where a demise 
was of an undivided moiety of a room, together with a right of 
common passage along an entry leading to and from the room and 
out through the yard into the public street: Held, that the land- 
lord could not seize goods of the tenant kept in the entry or com- 
mon passage by way of distress for rent. Winslow v. Henry et 
al., 5 Hill 481. 

2. (Right to distrain not extinguished by judgment.) Wherea 
tenant, at the time of receiving his lease, executed a bond and 
warrant of attorney as collateral security for the rent, on which 
judgment was afterwards entered up: Held, not an extinguish- 
ment of the landlord’s remedy by distress. Bates v. Nellis, ib. 
651. 

DURESS. (What constitutes duress.) To constitute duress per 
| minas, it is not essential that the party be threatened with loss of 
life or limb, or with mayhem; but it is enough if he act from fears 
excited by threats of tllegal imprisonment. 

So, if he act from fears excited by threats of battery or the des- 

truction of his property. Foshay y. Ferguson, ib. 154. 
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EASEMENTS AND AQUATIC RIGHTS. (Extent of the use of 
running water by the proprietor of the land through which it 
runs.) It is an established general rule, that every proprietor of 
land, through which a natural water-course runs, has an equal 
right, inseparably annexed to the soil, to the use of the water, for 
every useful purpose to which it can be applied, as it is wont to 
run, without diminution or alteration. 

But this rule is not to be understood with such strictness as to 
prevent that insensible loss of the water, which is necessarily con- 
sequent upon the beneficial and proper enjoyment of it. Wads. 
worth v. Tillotson, 15 Conn. 366. 

EVIDENCE. (Comparison of handwriting.) A witness having 
no previous knowledge of the handwriting of a party, cannot be 
permitted to testify as to-its authenticity from a mere comparison 
of hands in court. Wilson v. Kirkland, 5 Hill 182. 

_ When a witness on a plea of non est factum, testified to a sig- 
nature as the signature of the defendant, it is not competent to sub- 
mit other writings purporting to be signed by the defendant, to the 
witness, whether spurious or genuine, for the purpose of testing 
the knowledge of the witness. Fogg v. Dennis, 3 Humphreys 47. 

2. (Parol evidence to contradict writing.) In a suit between a 
party to a written agreement and a third person, the latter may 
show that the actual agreement was different from that reduced to 
writing, or that it contained other stipulations. ‘The rule, that 
oral evidence cannot be received to add to or contradict written 
instruments, does not apply to persons who are not parties to them, 
where they come in evidence incidentally. Woodman y. East- 
man, 10 N. Hamp. 359. 

EXECUTION. (Necessary wearing apparel.) The statute ex- 
empting from attachment the necessary wearing apparel for imme- 
diate use, exempts suitable apparel for labour, with an extra suit 
for days of religious worship, and an overcoat at all seasons of the 
year. Peverly v. Sayles, ib. 356. 

FRAUDS, STATUTE OF. (Parol agreements not to be per- 
formed within a year.) To bring a contract within the statute 
of frauds relating to parol agreements not to be performed within 
a year, it must appear to be necessarily incapable of performance 
within that time. 
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Accordingly, where by the terms of a verbal promise it was to 
be performed as soon as the promisor received the amount secured 
by a mortgage which he had against a third person: Held, that 
the promise was valid, though the mortgage did not become due 
until more than a year thereafter. Artcher v. Zeh, 5 Hill 200. 
2. (Contract of factor del credere not within the statute.) The 
contract of a factor, binding him in the terms implied by a del 
credere commission, is not within the statute of frauds relating to 
promises to answer for the debts, &c. of third persons, and is 
therefore valid though by parol. Wolff v. Koppel, ib. 458. 

3. (Promise to answer for debt of another.) Where the promise to 
pay the debt of another is founded upon a new consideration, dis- 
tinct from and independent of the debt, and one which passes 
between the parties to the new contract, the case is not within the 
statute of frauds, and no writing is necessary to its validity. 
Allen vy. Thompson, 10 N. Hamp. 32. (Holmes v. Knights, ib. 
175.) 

4. (Sale of shares of stock—Part-performance.) A contract for 
the sale of shares in a joint stock corporation under the laws of 
this state, is a contract for the sale of “ goods, wares and mer- 
chandise,” within the 2d section oi éur statute of frauds and per- 
juries. (29 Car. 2,c.3,s.17.) North v. Forest, 15 Conn. 400. 
5. (Post-nuptial settlement in pursuance of ante-nuptial parol agree- 
ment.) A deed of marriage settlement made after marriage, based 
upon a parol contract and made in contemplation of marriage, 
cannot be sustained as against creditors on the ground of the val- 
uable consideration having intervened, the parol contract being 
void by the statute of frauds. (Read v. Livingston, 3 J. C. Rep. 
488, Atherley 488.) Smith v. Greer et al., 3 Humphreys 118. 
GUARANTY. (Construction of letters of credit—Negotiability 
— Where the letter is addressed generally.) Where three suc- 
cessive letters of credit were written by the defendants to the same 
person, the second and third referring to the first and requesting 
that the amount of the credit and the time of its continuance should 
be enlarged: Held, that as the first letter required the credit to be 
used by drafts at sixty days sight, this applied equally to the 
enlarged credit, though the other letters were silent on the subject. 
VOL. III. 40 
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Letters of credit and commercial guaranties are not negotiable 
instruments. Per Bronson, J. 

Where a letter of credit is general, ¢. e. addressed to all persons, 
any one to whom it is presented may act upon and enforce it. 
Per Bronson, J. 

Otherwise, if the letter be addressed to a particular individual; 
for in such case he alone can acquire rights under it. Per Bron- 
son, J. Birckhead v. Brown, 5 Hill 634. 

- (Acceptance when necessary—Notice to guarantor.) A., who 
was digging ore for B., under a parol contract to dig it as fast as 
B. wanted it and could sell it, refused to proceed with his work, 
unless B. would give him a guaranty for the fulfilment of the con- 
tract on his part. It was thereupon reduced to writing and signed 
by B., who procured C. to put on it his guaranty of the same date, 
in these words: “ I agree to warrant the performance of the within 
contract on the part of B.” The contract and guaranty were then 
handed to a third person to be delivered to A. In an action brought 
by A. against C., on the guaranty, it was held, 1. that the delivery 
of the writings to A. constituted the consummation of the contract, 
and no notice to C. of the acceptance of the guaranty by A. was 
necessary, to perfect a right of action in A. against C.; 2. that 
demand of payment having been made of B., and security given 
by him to C. against A.’s claim, notice to C. that such demand 
had been made and that B. had not performed, was not necessary ; 
3. that notice to C. of the amount due from B. to A. under the con- 
tract, was not necessary; 4. that the insolvency of B. being proved, 
a deed of indemnity executed by B. to C. was admissible to show 
the time of such insolvency, and that C. had sustained no damage 
by want of notice; 5. that evidence showing, that soon after A. 
began to labour under the guaranty, B., having made sale of 600 
tons of the ore, came to A. and informed him of this fact, and 
directed him to dig that quantity and prepare it for market, was 
admissible; 6. that the information and directions so given by B. 
to A. were conclusive upon C. Bushnell vy. Church et al., 15 
Conn. 406. (White v. Reed, ib. 457.) 

. (Continuing guaranty.) Where the defendant gave the plaintiff 
a writing in these words: “For any sum that my son G. may 
become indebted to you, not exceeding 200 dollars, I will hold 
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myself accountable ;” it was held, that the terms of this instrument 
were satisfied, when any one indebtedness, within the amount 
limited, was incurred by G., and consequently, that it was ‘not a 


continuing guaranty. 


It seems, that a guaranty will not be construed as a continuing 
one, unless its language clearly indicates, that such was the inten- 
tion of the parties. White v. Reed, ib. 457. 


HIGHWAY. (Interest of incorporated company in turnpike.) An 


incorporated company, by constructing a turnpike on the line of a 
road belonging to the state, under a charter conferring the usual 
privileges of taking toll, &c., thereby acquire a property in the 
turnpike. 

Accordingly, where a rail-road corporation built their road 
across such turnpike without making or tendering any compensa- 
tion therefor: Held, that though their charter declared it lawful 
for them, when necessary, to lay their road across any highway, 
they were liable to the turnpike company in damages. 

Under a charter merely authorizing a company to construct a 
turnpike over land belonging to the state, they will acquire no 
more than a mere easement in the land. Semble ; per Cowen, J. 

Otherwise, if the land belong to individuals, and the company 
are empowered to purchase, have and hold it forever. Per 
Cowen, J. The Seneca Road Company v. The Auburn and Ro- 
chester Rail-road Company, 5 Hill 170. 


HUSBAND AND WIFE. (Dower—Bar by testamentary pro- 


vision.) Where a testator devised all his real and personal estate 
to his wife during her life or so long as she should remain his 
widow, with remainder to his children, and after his death the 
widow entered and occupied under the will for several years, and 
then married a second husband: Held, that she was entitled to 
dower. Bull and wife v. Church, ib. 206. 


. (Power of wife to bind her husband by contracts.) A wife, as 


such, has no original or inherent power to make any contract 
which is obligatory on her husband. Hence, it is incumbent on a 
party whose claim against the husband is derived from such con- 
tract, to show that she had authority from him to make it, or that 
he subsequently assented to it. 

This authority may be general or special, express or implied ; 
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and includes in it all the powers which are necessary, or proper, 
or usual, to effectuate the purposes for which such authority was 
created. 

The wife, whether the husband is abroad or at home, is not 

presumed to be his agent generally, or to be intrusted with any 
other authority as to his affairs, than that which it is usual and 
customary to confer upon the wife. Benjamin vy. Benjamin, 15 
Conn. 347. 
( What are necessaries.) The question as to the necessities of the 
wife, from which the assent and consequent liability of the husband 
may be inferred, is a matter of relative fact, depending upon the 
situation of the parties, as‘connected with their treatment of each 
other. Shelton vy. Hoadley, ib. 535. 


. (Expenses of wife in prosecuting a divoree—Condonation of 


adultery.) Upon a libel, by the husband, for a divorce, if there is 
evidence tending to show that the wile has a good defence, and that 
she has no property, the court will order the husband to furnish her 
a reasonable sum, to enable her to make her defence. The affi- 
davit of the wife is usually received as sufficient evidence. 

If either husband or wife forgives the infidelity of the other, it 
cannot afterwards be set up as a ground of ‘divorce, without evi- 
dence of a farther injury. 

Forgiveness, or coadonation, may be express or implied. 

If, having reasonable knowledge of the infidelity of his wife, and 
of his power to make proof of the fact—the husband, notwithstand- 
ing, cohabits with her as a wile, this is an implied condonation, 
and bars him of any right to avail himself of the previous adultery 
alone, as a cause of divorce. 

But cohabitation, under circumstances which might excite sus- 
picion merely, does not amount to condonation. Quincy v. 
Quincy, 10 N. Hamp. 272. 


- (Dower—Seisin.) Where the husband during coverture had a 


mere reversion, expectant on the determination of a life estate: 
Held, that the widow had no claim of dower. Otis v. Parshley, 
ib. 403. 

Where there is a mere instantaneous seisin in the husband, the 


widow is not dowable. 
But where land is conveyed to the husband, and is immediately 
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re-conveyed in mortgage, and the mortgage is redeemed, either by 
the husband, his executor, or widow, the widow is entitled to 
dower. Bullard v. Bowers, ib. 500. 

. (Separate estate how to be created.) Ifa testator intended by a 
bequest to create a separate estate for the use of the wife, a court 
of chancery will carry that intention into effect; but such intention 
must plainly appear by the use of words, that denote an exclusion 
of the husband or a declaration as to the enjoyment of the property 
incompatible with his dominion over it. Thompson et al., v. 
M’ Kissick, 3 Humphreys 631. 

INFANCY. (Where infant is liable in tort.) An infant who 

fraudulently obtains goods upon credit, with an intention not to 

pay for them, is liable in tort to the party injured. Wallace et al. 

v. Morss, 5 Hill 391. 

2. (Fraudulent representation of full age.) An infant who has 

represented himself to be of full age, and thus procured a credit, 

is not estopped, by such representation, from setting up his infancy, 
in avoidance of the contract. Burley v. Russell, 10 N. Hamp. 

184. 

3. (Ratification of contracts made by infant.) Where a promis- 

sory note is given by an infant, for articles not necessaries, which 
have been used or sold by him, an acknowledgment that he owes 

the debt, or a payment of a part of it, after he becomes of age, is 
no ratification of the contract. 

But where the articles for which the note was given remain in 
the custody or control of the infant, his detention or conversion of 
them to his use, after he becomes of age, raises an implied promise 
of payment, which is competent evidence of a ratification of the 
contract. 

Where an infant purchased land, and continued in possession, 
occupying and improving the same for some years after arriving 
of age, and had offered to sell the land: Held to be a ratification 
of the original purchase. Robbins vy. Eaton, ib. 561. (Aldrich 
v. Grimes, ib. 194; Hoit vy. Undirhill, ib. 220.) 

INSURANCE. (Fire policy—Loss while a house is undergoing 

repairs.) Where a fire policy was conditioned to become void if 

the building insured should be used for the purpose of carrying on 
or exercising therein any trade, business or vocation denominated 
40* 
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hazardous or extra-hazardous, or specified in the memorandum of 
special rates, and the memorandum referred to mentioned, among 
other things, “ houses building or repairing:” Held, that these 
words, taken in connexion with the policy, must be understood in 
reference to carrying on the trade of house building or house re- 
pairing in or about the building insured, and that they did not 
apply to repairs made upon the building itself. 

A further condition of the policy was, that if the risk should be 
increased, &c. or the premises be so occupied as to render the 
risk more hazardous than at the time of insuring, the insurance 
should be void, and it was proved that the building was destroyed 
by fire while a tenant of the insured was making extensive repairs 
and additions to it; yet held, that it was not for the court to deter- 
mine whether the risk had been increased, but that the question 
belonged to the jury. Grant y. The Howard Insurance Com- 
pany of New. York, 5 Hill 10. 


. (Fire policy—Notice and approbation of additional insurance.) 


One of the conditions of a fire policy issued by the Ontario and 
Livingston Mutual Insurance Company was, that in case the 
assured should make any other insurance on the same property, 
and should not with all reasonable diligence give notice thereof to 
the company, and have the same indorsed on the policy, or other- 
wise acknowledged arid approved by them in writing, the policy 
should cease and be of no further effect. Within a few months 
afterwards the insured effected a further insurance in another 
company on the property, at the same time forwarding a written 
notice of the fact to the secretary of the Ontario and Livingston 
Mutual Insurance Company; and, on the next day, the insured 
received a letter from the secretary in these words, “I have re- 
ceived your netice of additional insurance.” Held, in an action 
upon the policy, that the letter imported both an acknowledgment 
and an approval in writing, within the meaning of the condition 
as to further insurance, and that the plaintiff was therefore entitled 
to recover. 

Held further, that when the notice was received, the company 
had an election to continue or terminate the risk; and until they 
made their election, the policy remained in force. Potter v. The 
Ontario and Livingston Mutual Insurance Company, ib. 147. 
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3. (Fire policy— Warranty—Representation.) The parties to a 
policy may, by their contract, place a misrepresentation or con- 
cealment in relation to particular facts upon the same footing as 
a warranty. 

A warranty by the assured in relation to the existence of a par- 
ticular fact, must be strictly true, or the policy will not take effect ; 
and this, whether the thing warranted be material to the risk or 
not. Burritt y. The Saratoga County Mutual Fire Insurance 
Company, ib. 188. 

4. (Double insurance.) 'To constitute a case of double insurance, 
within the rule of law on that subject, the two insurances must be 
upon precisely the same property. Per Cowen, J. 

Where there is a double insurance, and an action is brought on 
one of the policies, if it contain a clause providing for only a pro- 
portional payment in case of loss, the assured cannot recover 
beyond that proportion. Per Cowen, J. 

But in an action on a policy containing such clause and imsur- 
ing $1000 on fixtures and $3000 on stock, though it appeared 
that the plaintiff had procured another policy insuring $5000 on 
the stock and fixtures, as one parcel: Held, not a case of double 
insurance, and that the underwriter was liable to the same extent 
as if the latter policy had never existed. The Howard Insurance 
Company of New York v. Scribner, ib. 298. 

5. (Assignee of policy—Return of premium—Fraud in the assured.) 
Where one acting in behalf of the owner of a vessel effects an in- 
surance upon it in his own name on account of whom it may con- 
cern, and the policy is afterwards assigned, the assignee will take 
subject to such rights as existed between the owner and the under- 
writer. 

Where the policy divides the voyage into distinct risks, affixing 
a separate premium to each, and immediately after the first risk 
has commenced the vessel is destroyed by the fraudulent act of 
the assured, whereby the other risks are not incurred, the pre- 
mium paid for the latter may be recovered back. Waters et al. 
v. Allen et al., ib. 421. 

JURY. (Affidavit of juror not admissible.) The affidavit of a 
juror cannot be received to impeach the verdict for mistake or error 
in respect to the merits, nor to prove irregularity or misconduct 
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either on his own part or that of his fellows. Clum v. Smith, 
ib. 560. 

The affidavit of a juror that he misunderstood the charge of the 

judge, cannot be received and heard on a motion for a new trial. 
Norris v. The State, 3 Humphreys 333. 
LANDLORD AND TENANT. (Eviction.) To operate a sus- 
pension or extinguishment of rent on the ground of an eviction, 
there must be an entry and expulsion of the tenant by the landlord, 
or some deliberate interference on his part with the possession 
depriving the tenant of the beneficial enjoyment of the demised 
premises. Per Nelson, Ch. J. 

Accordingly, where the landlord had committed acts tending to 
prevent persons from applying to the tenant for underletting, e. g. 
by offering to lease and advertising for that purpose: Held, no 
bar to an action for the rent, though the premises remained unoc- 
cupied. Ogilvie vy. Hull, 5 Hill 52. 

LIMITATIONS, STATUTE OF. (In actions of contribution be- 
tween joint debtors.) Where the liability of one joint maker of a 
promissory note is continued, by partial payments within six years ; 
but the remedy of the holder against the other is barred by the 
statute of limitations ; the debtor who continues liable may, notwith- 
standing, recover a contribution from the other, when he has paid 
the debt. Peaslee v. Breed, 10 N. Hamp. 489. 

NEW TRIAL. (Will not be granted unless injustice has been 
the consequence of error committed by the judge.) The granting 
of a new trial on a case is in the discretion of the court, and if, 
on the whole matter, it appear that legal justice has been done, the 
motion will be denied. Per Cowen, J. 

Accordingly, where the circuit judge overruled a valid defence 
which was fully established, but directed a verdict in favour of the 
defendant on an erroneous ground, and the plaintiff moved for a 
new trial on a case, the motion was denied. Cameron v. Irwin, 
5 Hill 272. (Deerfield v. Northwood, 10 N. Hamp. 269.) 
OFFICER. (Liability of, acting under process regular on its 
face.) A ministerial officer is protected in the execution of pro- 
cess regular and legal on its face, though he has knowledge of 
facts rendering it void for want of jurisdiction. The People v. 

Warren, ib. 440. 
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PARTNERSHIP. (Power of partners—Contract to sell real es- 


tate.) One member of a partnership may bind the firm by a con- 
tract for the sale of their personal property, without any special 
authority from his co-partners. Per Cowen, J. 

Otherwise, at law, as to their real estate, though used and em- 
ployed in the partnership business. 

Though an authority to convey land is required by the statute 
of frauds to be in writing, it is otherwise of an authority to 
contract to convey. 

Accordingly, held, that a contract to convey lands belonging to 
two partners, subscribed with the firm name by one of them under 
a parol authority from the other, was valid and binding as against 
both. Lawrence vy. Taylor, ib. 107. 


. (Liability of one partner ratifying unauthorized act of his co- 


partner.) One of two partners having entered into an executory 
contract in the firm name without authority, and received money 
upon it, the other subsequently ratified the transaction; and, by 
reason of a failure to perform on their part, the person who paid 
the money became entitled to recover it back: Held, that the part- 
ners were jointly liable to him, though the one who received the 
money had not paid over any portion of it to the other. Jb. 


. (Assignment of chose in action by one partner.) One of several 


partners may assign a chose in action due to the firm—e. g. an 
account. 

Such an assignment will be valid and operative, though under 
seal. LEverit et al. v. Strong et al., ib. 163. 


. (Where partner sells for his own use.) Where one partner, 


without the knowledge of his copartner, makes a special contract 
to perform labour, or sell goods of the partnership, and take pay 
in specific articles, for his own use; and the contract is-executed 
by the parties who make it; an action cannot be maintained, in 
the name of the partners, to recover the value of the goods so sold 
or labour performed, on the ground that the partner had no autho- 
rity to make such contract. Greeley et al. v. Wyeth et al., 10 
N. Hamp. 15. 


. (Power of partners to bind the firm by indorsement for others.) 


It is not within the purpose and business of a mercantile firm to 
indorse paper for its neighbours. Such business is not within the 
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contemplation of the partnership; and, therefore, no such authority 

is implied or attached to any one of the members. Such indorse- 

ments not being within the scope of the partnership business, are 
in fraud of the firm and void, unless in the hands of an innocent 

holder. Bank of Tennessee v. Saffurrans, 3 Humphreys 597. 

PLEADING. (Variance between condition of bond and declara- 
tion.) The proper mode of taking advantage of a variance between 
the condition of a bond as stated in the declaration, and the con- 
dition as set out upon oyer, is by demurrer. Douglass v. Rath- 
bone et al., 5 Hill 143. 

. (Plea puis darrein continuance—Demurrer.) Where the de- 
fendant pleads in bar, and afterwards interposes a plea in abate- 
merit puis darrein continuance, which is adjudged bad on demurrer, 
the plaintiff is entitled to judgment quod fox pen Harkness v. 
Harkness, ib. 213. 6 

A plea since the last continuance, is a waiver of all prior de- 
fences pleaded; and this is so, whether the plea last pleadéd goes to 
the whole or part only of plaintiff’s demand. Sanderlin v. Dan- 
dridge, 3 Humphreys 99. 

- (Plea of payment.) If, in assumpsit, an issue be joined upon a 

plea of payment, and no evidence be given at the trial by either 

party, the plaintiff will be entitled to a verdict. 

The verdict, however, must be for nominal damages only, unless 
the plaintiff produce evidence of the extent of his claim; for the 
plea does not admit any specific amount. 

If, in such case, the defendant prove a payment to the plaintiff, 
no matter how small the amount, the onus will devolve upon the 
latter of showing that his demand exceeded the payment; and if 
he fail to do this, the defendant will be entitled to a verdict. The 
New York Dry Dock Company vy. M’ Intosh, 5 Hill 290. 

. (Action for rent reserved by deed.) In an action for rent 

reserved by deed, the lessor should declare specially upon the 

demise ; he cannot recover under the general indebitatus count 
for use and occupation. 

Where the lessor in such case counts specially, he need not 
make profert of the deed; it is enough to set out the demise ac- 
cording to its legal effect, omitting all allusion to the seal. Per 
Cowen, J, 
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The rule is the same whether the action be against the original 
lessee or his assignee. Per Cowen, J. 

The lessor may recover under a count upon an insimul compu- 
tassent, though the evidence be of an accounting concerning rent 
secured by deed. West et al. v. Cartledge et al., ib. 488. 

SET-OFF. (Of claim assigned to defendant.) A demand assigned 
to the defendant before the commencement of the suit may be set 
off, though he has not actually paid for it, but only agreed to pay.’ 
Everit et al. y. Strong et al., ib. 163. 

SHERIFF. (Liability on account of loss of goods in execution.) 
A sheriff is not an insurer of goods which he has seized under an 
execution, though he is answerable if they be lost either through 
his own neglect or that of others intrusted by him with the cus- 
tody. Browning et al. v. Hanford, ib. 588. 

2. (Duty in the service of process.) Where the court instructed the 
jury, on the trial of an action against an officer for neglect of offi- 
cial duty, that where a writ of attachment is delivered to an officer, 
it is his duty to serve it, without any unnecessary delay; and if 
delivered without any special instructions as to its service, he is 
not to be deemed guilty of such delay, if he exercises ordinary 
diligence in serving the writ; and he is not bound to employ the 
time for that purpose, which is usually devoted to rest or refresh- 
ment; and the jury gave a verdict for the plaintiff; on a motion for 
a new trial, by the defendant, it was held, that as the jury might 
infer from the charge, that an officer, after receiving a writ without 
any instructions, could not spend more time before the service, than 
what is usually devoted to rest and refreshment; and as this would 
be laying down the rule with too great rigour, and might have 
operated on the minds of the jury to the prejudice of the defendant, 
a new trial ought to be granted. Tucker vy. Bradley, 15 
Conn. 46. 

SLANDER. (Defamation of pardoned convict—Effect of pardon.) 
In slander for accusing the plaintiff with having stolen an axe 
several years before from one L.: Held, that the defendant might 
defeat the action by proving the truth of the words, notwithstand- 
ing the plaintiff, after being convicted of the offence, was regularly 
pardoned. Baum vy. Clause, ib. 196. 

2. (Whether offence charged must be complete.) In an action of 
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slander, for charging the plaintiff with the crime of murder, it is 
not necessary to allege or prove the death of the person said to be 
murdered. Tenney v. Clement, 10 N. Hamp. 52. 

STATUTE. (Principles of construction.) When a statute directs 
a particular measure to be taken, it must be understood as refer- 
ring its execution to the proper existing agents, and to annex, by 
implication, all the ordinary means for carrying the measure into 
effect. Per Cowen, J. 

If certain requisites are prescribed by a statute as essential to 
the validity of an act, these must be complied with or the act will 
be void. Per Cowen, J. 

Otherwise of an act done in disregard of a statute which is in 
its nature directory merely. Per Cowen, J. The United States 
v. Wyngall, 5 Hill 16. 
. (Power of court to inquire whether statute has passed legisla- 
ture by the constitutional majority.) Whether, on the question 
being properly presented, the court is to look beyond the printed 
statute book published by the state printer, in order to ascertain 
if an act was passed by the requisite number of votes, quere. 
The Buffalo & Niagara Falls Rail Road Company vy. The 
City of Buffalo, ib. 209. (22 Wend. 112; 23 ib. 103; 25 ib. 
605.) 
SURETY. (Where discharged by time given to principal debtor.) 
If the holder of a note signed by a principal and surety, and con- 
taining a promise to pay interest, makes an agreement with the 
principal, after the note becomes due, to delay the payment for a 
specified time, in consideration that the principal promises to pay 
interest on the note for that period; and this is done without the 
knowledge or assent of the surety; the agreement to pay the inte- 
rest for such period furnishes a sufficient consideration for the 
promise to delay, and the surety is discharged. Bailey v. 
Adams, 10 N. Hamp. 162. ( Washington v. Tait, 3 Humphreys 
543; Crosby v. Wyatt, 10 N. Hamp. 318.) 
TRESPASS. (When it lies and when case.) One in the actual 
use of property tangible in its nature, may maintain trespass for a 
direct injury to it, though his right to use it be incorporeal merely 
—e. g.a franchise. Semble; Per Cowen, J. 

In general, however, where an incorporeal right has been inter- 
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fered with, the appropriate remedy is by action on the case. Per 
Cowen, J. The Seneca Road Company v. The Auburn & Ro- 
chester Rail Road Company, 5 Hill 170. 

2. (Covenant not to sue one of several joint trespassers.) A cove- 
nant not to sue one of two or more joint trespassers, will not ope- 
rate as a discharge of the other trespassers. 

Nothing short of payment of damage by one of two or more joint 
trespassers, or a release under seal, will have this effect. Snow 
v. Chandler, 10 N. Hamp. 92. 

TROVER. (When demand and refusal not evidence of a conver- 
sion.) Though on demand made of the servant, he refuse to 
deliver because he has no authority, and his conduct be afterwards 
approved by the master for that reason, the approval will not ren- 
der the latter chargeable with a conversion. Mount vy. Derick, 5 
Hill 455. 

2. (Right of the lessor of personal property—Joint conversion.) 
Where the plaintiff, in an action of trover against B. and C. intro- 
duced evidence proving a conversion by B. only, without the par- 
ticipation or knowledge of C.; it was held, that it was not then 
competent to the plaintiff to prove a distinct conversion by C. 
Forbes vy. Marsh, 15 Conn. 384. 

USAGE. (When evidence of admissible—What is a good cus- 
tom.) In an action to recover compensation for causing certain 
repairs to be made upon the defendant’s house, it appeared that 
he had promised to pay the plaintiff, who was a carpenter, twelve 
shillings per day for every man employed by him about the work. 
The plaintiff insisted at the trial that ten hours’ labour constituted 
a day’s work, and that he was entitled to charge one day and a 
quarter for each natural day during which the men worked twelve 
hours and a half; and he offered evidence of a custom among car- 
penters to that effect. Held, a valid custom, and that the evidence 
was admissible. Hinton v. Locke, 5 Hill 437. 

VENDOR AND VENDEE. (Fraud and misrepresentation by 
vendor.) Where land lying near the city of Albany was pur- 
chased at the city of New York by one residing there, for the 
declared purpose of laying it out into building lots, and the vendor 
represented the surface of it to be even, requiring no grading, 
whereas he knew the fact to be otherwise, though the vendee did 
VOL. III. 41 
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not: Held, in an action on a bond given for the price, that the 
fraud was one of which the vendee could avail himself by way of . 
recoupment. Van Epps v. Harrison, ib. 63. 

2. (Remedy of parties—Rescission of contract.) Where a con- 
tract for the sale of lands provided that the title should be made 
satisfactory to the vendee or his counsel, and it appeared that the 
vendor had no title: Held, that the vendee might recover without 
showing an offer on his part to comply with conditions precedent 
specified in the contract. Lawrence y. Taylor, ib. 108. 

8. (Veid proceedings for the price not an affirmation of a fraudu- 
lent sale.) B. having purchased a span of horses of R. on credit 
by false pretences, afterwards transferred them to G., who took 
with knowledge of all the circumstances ; whereupon R., without 
waiting for the term of B.’s credit to expire, caused the horses to 
be seized under a void attachment issued by a justice for the pur- 
chase money, and obtained judgment, no one appearing to defend. 
Held, in trover by G. against R., that these proceedings did not 
amount to such an absolute affirmance of B.’s purchase as to pre- 
clude R. from objecting its invalidity by way of defence. 

The attachment proceedings, however, afforded some evidence 
of an intent to affirm the sale after notice of the fraud; but it was 
not so conclusive as to warrant the court in refusing to submit the 
question to the jury. Per Nelson, Ch. J. Green vy. Russell, ib. 
183. 

4. (Stoppage in transitu.) If the vendor of goods attach them as 
the property of the vendee, while they are in the course of trans- 
portation, such attachment will destroy the right of the vendor to 
stop them in transitu; though the attachment of such goods, by a 
third person, would not have that effect. 

Where C., by letter, ordered goods of A., directing them to be 
shipped to the care of B., who resided at N., where they were to 
be landed; A. shipped the goods, by a vessel bound to N., directed 
to C., but not to the care of B.; they arrived at N., and were taken 
possession of by P., without the knowledge of B.; it was held, 1. 
that as the goods were not directed agreeably to the order of C., 
he was not bound to receive them, and that therefore, unless he 
waived the performance of the condition, the title to the property 
would not vest in C., but would remain unchanged in A.; 2. that 
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this condition might be waived, and the goods accepted at N., by 
C., either personally, or by his authorized agent ; 3. that a person 
authorized by C. to act merely as a truckman or common carrier, 
to transport these goods from N. to C., without any authority from 
C. as a general agent, to take charge of all the goods coming to 
him for C., was not authorized to waive such condition, and thereby 
vest the title to the property inC. Woodruff et al. v. Noyes et 
al., 15 Conn. 335. 

(Delivery of possession of personal property.) Where there was 
a sale of 150 nests of tubs, and a delivery of an uncertain number, 
with an agreement that if the number delivered was in fact less 
than 150 nests, the vendors should make up the amount; and if 
more, that the vendee should have that number, of those delivered: 
Held, that the contract of sale was executed, and the property 
passed, to the extent of the number sold; and if the number deli- 
vered was greater, the vendee might select the number sold, in a 
reasonable time. Page v. Carpenter, 10 N. Hamp. 77. 

A sale of personal property, in order to be valid against the cre- 
ditors of the vendor, should be accompanied with an open, visible, 
and substantial change of possession, such as indicates a change 
of ownership; or a sufficient explanation should exist, to show why 
the possession was not changed. Clark v. Morse, ib. 236. 

(Where sale of goods is complete.) Where the terms of a sale 
are agreed on, and the bargain struck, and every thing the seller 
has to do with the goods is complete, the contract of sale becomes 
absolute, without actual payment or delivery, and the property and 
the risk of accident to the goods vest in the buyer. Goodrum v. 
Smith, 3 Humphreys 542. 

(Lien of vendor for the purchase money.) ‘The taking a security 
for the payment of the purchase money, whether it be a mortgage 
upon other estates, a pledge of goods, or the private responsibility 
of a third person is prima facie evidence that the vendor has 
waived and abandoned his lien. Marshall v. Christmas et al., 
ib. 616. 


WARRANT OF ATTORNEY. (Extent of authority.) Where 


a bond and warrant of attorney were executed by two persons 
residing in Pennsylvania, and another residing in New Jersey, 
and the warrant was addressed thus: “To J. D. S. Esq., attore 
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ney of the court of common pleas at Philadelphia, &c., or of any 
other court there or elsewhere, or to any prothonotary of any of 
the said courts:” Held, not an authority for entering up judgment 
in this state. The Manufacturers’ and Mechanics’ Bank v. St. 
John, 5 Hill 497. 

WARRANTY. (Damages in actions upon.) Where cloth was 
purchased in bales at New York, expressly for the Mexican mar- 
ket, the vendor delivering to the vendee an invoice in which the 
number of yards was considerably over-stated, and warranting the 
invoice to be correct; held, in an action for a breach of the war- 
ranty, that the vendee could not recover as a part of his damages 
the excess of duties and imposts paid by him on the cloth at the 
Mexican custom-house, though it appeared that the excessive pay- 
ment was occasioned by the error in the invoice. Hargous v. 
Ablon et al., ib. 472. 

Where the plaintiff brings covenant on a warranty of soundness, 
he elects to affirm the contract, and sue for a breach of it, and, 
therefore, can only recover the difference between the value of a 
sound and unsound article. In such an action he cannot go for 
the entire value of the article sold. Allen vy. Anderson, 3 Hum- 
phreys 581. 

WAY. (Of necessity.) If A. convey land to B. and, at the time 
of such conveyance, A. owns other land over which a convenient 
way may be had, by B. to his land, he has not a right of way of 
necessity, over land which A. never owned, except as tenant in 
common. Collins v. Prentice, 15 Conn. 423. 

WITNESSES. (Competency of co-contractor not sued.) Where 
the dispute is whether the defendant ever contracted the debt for 
which the suit is brought, one claiming to be a co-contractor with 
him is not a competent witness for the plaintiff. Per Nelson, Ch. 
J. Pierce et al. vy. Kearney, 5 Hill 82. 

2. (Effect of pardon of convict.) Though the pardon of one con- 
victed of felony will in general restore his competency as a witness, 
yet the conviction may still be used to affect his credit. Baum 
v. Clause, ib. 196. 

3. (Where grantor with warranty may be a witness.) A grantor 
who has conveyed with warranty is admissible as a witness to 
support the title of his grantee, in an action where the title set up 
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by the other party is not adverse to that which he has conveyed. 
But he is not admissible where the validity of the title which he 
has thus conveyed is in controversy. Harris v. Fletcher, 10 N. 
Hamp. 20. 


. (Conviction of crime in another state.) A conviction of a crime, 


in another state, is not admissible in evidence for the purpose of 
impeaching the credit of a witness. 

But a conviction, in another state, of a crime which by the laws 
of that state disqualifies the party from being heard as a witness, 
and which, if committed here, would have operated as a disquali- 
fication, is sufficient to exclude him from testifying here, in the 
same manner as if it had been committed and the conviction had 
taken place in this jurisdiction. Chase vy. Blodgett, ib. 22. 


41* 
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CRITICAL NOTICES. 


1.—A Treatise on the Medical Jurisprudence of Insanity. By 
J. Ray, M. D., Superintendent of the Maine Insane Hospital. 
Second edition, with additions. Boston: William D. Ticknor 
& Co. 1804. 


Tuts work, a second edition of which is now presented to the 
public, has gained for its author a very enviable reputation both at 
home and abroad. Its doctrines and views have been extensively 
examined jn several foreign periodicals, and its principles have been 
cited and made the ground-work of judicial decision in the eccle- 
siastical tribunals of England, where questions connected with the 
subject which it handles most frequently occur. 

A regular systematical essay upon this branch of medico-legal 
science in our language, and with particular application to our law, 
had been long needed. As is well observed by the author in his pre- 
face, that “ Insanity is an affection so obscure and perplexing, and 
the occasions have now become so frequent and important when its 
legal relations should be properly understood, that an ampler field of 
illustration and discussion is required for this purpose, than is afforded 
by a solitary chapter in works of this description.” ‘This desideratum 
this work has well supplied. 

Whatever may be the ultimate conclusions of the student as to the 


soundness of the author’s views on many points connected with the 
legal relations of his subject, none will venture to deny that their 
pervading characteristic is humanity, that they are most ably vindi- 
cated, that new, original, and striking views are presented, and that 
the book is replete with interesting and well authenticated cases. 
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We must still profess considerable difficulty in settling in our own 
minds the true and safe principle upon which courts and juries ought 
to act in their determination of the plea of insanity. We certainly 
agree with Dr. Ray in rejecting the old rule of lord Hale and others; 
but the recent determination of all the judges of England, in answer 
to certain questions propounded to them by the house of lords, that 
to render a party irresponsible, ‘‘ it must be clearly proved that at the 
time of committing the act, the party accused was labouring under 
such a defect of reason from disease of mind, as not to know the 
nature and quality of the act he was doing, or if he did know it, that 
he was doing what was wrong,” strikes us as adapted to every case 
with few exceptions. It expresses with technical precision the prin- 
ciple first advanced by Mr. Erskine in Hadfield’s case, and which in 
civil cases has been adopted by an English ju: ze, whose ability and 
sagacity as well as humanity in the decision of questions of this cha- 
racter, has been in more than one passage admitted in the pages of 
the work before us.? 

It appears to comprise every case of mania, whether intellectual 
or affective, general or partial, to which with any safety to the best 
interests of society, irresponsibility in a criminal sense ought to 
attach. We do not deny that real cases may exist not falling within 
the rule. The probability is that there may. But the improbability 
is great of being able to arrive at any certain criteria by which to 
distinguish strong passion, deep seated malice, and the working of 
“a wicked, depraved, and malignant spirit; a heart regardless of 
social duty, and deliberately bent upon mischief,” from those forms 
of mental delirium called homicidal insanity, pyromania, thieving 
mania, erotic mania, and others of like character. 

Take one of these, and that the most important, homicidal insa- 
nity, and examine the criteria which after a profound study of the 
subject, and an extensive practical acquaintance with insanity in all 
its forms, Dr. Ray has laid down for the guidance of courts and 
juries in testing the presence or absence of the disease. p. 224. 

We ask, is there any one criterion here presented, to which there 
are not so many admitted exceptions as entirely to destroy its value 
in practice? How are we to know whether any particular case pre- 


Sir John Nicholl, in Dew v. Clark, 3 Addams 79; 2 Eng. Eccl. Rep. 436. 











484 CRITICAL NOTICES. 





sented falls within the rule or the exception. “ Insanity,” says our 
author, “is a disease, and as is the case with all other diseases, the 
fact of its existence is never established by a single diagnostic 
symptom, but by the whole body of symptoms, no particular one of 
which is present in every case.” 

One question will not fail to present itself to the humane and calm 
reader of this book. It is, whether the punishment of death ought 
to be continued, where almost every case of crime presents circum- 
stances that in one or another view may be referred to mental disease 
as its cause. Much of the appeals to humanity on behalf of those 
miserable insane wretches who, and doubtless there are many such, 
have fallen victims to the rigour of the established rules of law, would 
then lose all their force. Under a mild penitentiary system they 
would be excluded from the power of further injury to society, and 
if insanity became developed could be transferred to a lunatic asylum, 
and treated as it becomes those to be whom God has visited in the 
mysterious dispensations of his Providence, with this direst of human 
calamities. 


2.—A Treatise onthe Practice of the Court of Chancery, with an 
Appendix of Precedents. By Ottver L. Barsovr, Counsellor 
at Law. In 2 vols. Albany: William & A. Gould & Co. New 
York: Gould, Banks & Co. 1843. 


Tus is a book of great practical value. It is divided into six 
books. The first describes the method of instituting and defending a 
suit in chancery, and the mode of conducting it, from its commence- 
ment to and including the decree. The second book details the pro- 
ceedings subsequent to the decree. The third book, says the pre- 
face, is “a sort of omnium gatherum,” (we take the occasion to 
object to the naturalization of any new hog Latin in the law,) em- 
bracing various matters which could not well be introduced into either 
of the preceding books without interrupting the regular chain of pro- 
ceedings, such as motions, petitions, affidavits, injunctions, ne exeats, 
receivers, abatement and revivor, &c. The fourth book relates to 
the different kinds of bills. The fifth, proceedings in special cases, 
such as suits by judgment creditors, relating to mortgages by and 
against infants, &c. And the sixth relates to costs. Such is the 
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arrangement of the work, which appears on the whole to be the 
result of much learning as well as practical acquaintance with the 
subject, and may be safely commended to the American practitioner. 


3.—Digest of the Decisions of the Supreme Judicial Court of 
Massachusetts ; reported in the seventeen volumes of Massachu- 
setts Reports, the twemty-four volumes of Pickering’s Reports, 
and the first four volumes of Metcalf’s Reports. Edited by 
Grorce Minor. Boston: Charles C. Little and James Brown. 
1844. 


Tue value of a Digest consists in its arrangement, and the accu- 
racy and succinctness of its notes of the decisions. It is a book of 
reference almost exclusively. In these respects it requires consider- 
able practical acquaintance with a digest to be able fully to appre- 
ciate it. Those who are called upon daily to handle it—to find at a 
short warning any decided point—and to consult its references, are 
alone competent to bestow deserving praise or condemnation. Such 
a work may be temporarily bolstered up by puffs, but it must finally 
make its own way in the world. At the same time, a succession of 
editions is not always a test of its merit. Digests are matters of 
such necessity, that bad ones will be in demand, where there are no 
others. We do rot undertake to praise or condemn the work before 
us therefore. The arrangement appears to be comprehensive, and 
one or two titles which we have subjected to a more particular 
examination executed without fault. It is exceedingly well printed, 
and got up altogether in a manner highly creditable to the publishers. 


4.—The United States of America v. The President, Directors, 
and Company of the Bank of the United States. Bacon and 
others, and Robertson and others, intervenors. Argument in 
behalf of the intervenors, John Bacon, Alexander Symington, 
and Thomas Robins. New Orleans. 1844. 

5.—The United States of America, plaintiffs, v. The President, 
Directors and Company of the Bank of the United States, defend- 
ants. Bacon and others, intervenors. An argument for the 
plaintiffs. New Orleans. 1844. 

5.—The United States of America, plaintiffs, v. The President, 
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Directors and Company of the Bank of the United States, defend.- 
ants. Bacon and others, intervening. Brief of B. Peyton, U. 
S. District Attorney, and J. W. Smith, for the plaintiffs. 


Tue first of the above works is the argument of Thomas Slidell, 
Esq.—and the second that of P. Anderson, Esq. 

The questions presented to the court were of the utmost impor- 
tance—the amount involved was large—and there can be no doubt 
the very utmost that learning and ingenuity could do, was done to 
enlighten the mind of the court upon the interesting topics presented 
for adjudication. 

Among the questigns were the following : 

1. The validity of the assignments made by the Bank of the 
United States, of June and September, 1841. 

2. The effect of those assignments supposing them to be valid in 
Pennsylvania, upon personal property of the assignees situate in 
Louisiana. 

3. Where is the situs of a debt or chose in action. 

It would but feebly express our sentiments to say, that the perusal 
of these arguments has afforded us high gratification. As forensic 
arguments, upon mere legal questions, much scope is not indeed 
afforded for the higher flights of eloquence. Yet while they are 
distinguished by close argument—the evidence of extensive legal 
research—and a comprehensive grasp of the question in all its bear- 
ings, there is not wanting apt and happy illustration, elegant and 
flowing diction, and a sprinkling here and there of the flowers of 
fancy. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


Reports of Cases argued and determined in the English Courts of 
Common Law, with Tables of the Cases and principal matters, here- 
tofore condensed by Hon. Thomas Sergeant and Hon. Thomas 
M’ Kean Pettit. Now reprinted in full. ¢ Vol. 42 containing cases 
determined in the Court of Queen’s Bench, in Trinity Vacation, Mi- 
chaelmas ‘Term and Vacation, 1841, and Hilary Term and Vacation, 
1842, 4 & 5 Victoria; and in the Court of Common Pleas, from 
Michaelmas Vacation, 1841, to Easter Term, 1842. Philadelphia : 
T. & J. W. Johnson. 1844. 

Reports of Cases in Chancery argued and determined in the Rolls 
Court, during the time of Lord Langdale, Master of the Rolls; with 
Notes and References to both English and American Decisions. By 
John A. Dunlap, Counsellor at Law. Vol. 15. Containing B. 
Keen’s Chancery Reports, vols. 1 and 2, 1836-37-38-39; 6 and 7 
Will. IV., and 1 and 2 Vict. New York: Gould, Banks & Co. 
1844. 

Reports of Cases argued and determined in the Supreme Court, 
and in the Court for the Correction of Errors of the State of New 
York. By Nicholas Hill Jr., Counsellor at Law. Vol. 5. Al- 
bany: W. A. Gould & Co. New York: Gould, Banks & Co. 
1544. 

Reports of Cases argued and determined in the Supreme Court of 
Tennessee, during the year 1842. By West H. Humphreys, State 
Reporter. Nashville. 1843. 

Digest of the Decisions of the Supreme Judicial Court of Massa- 
chusetts; reported in the seventeen volumes of Massachusetts Re- 
ports, the twenty-four volumes of Pickering’s Reports, and the first 
four volumes of Metcalf’s Reports. Edited by George Minot. 
Boston: Charles C. Little & James Brown. 1844. 

A Treatise on Pleading, and Parties to Actions; with second and 
third volumes ; containing Precedents of Pleadings, and an Appendix 
of Forms adapted to the recent Pleading and other rules; with Prac- 
tical Notes. Nihil simul inventum est et perfectum. Co. Lit. 230, 
a. In 3 volumes. By Joseph Chitty Esq., of the Middle Temple, 
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Barrister at. Law. Ninth American edition, from the sixth London 
edition ; corrected and enlarged; with the new matter incorporated 
of the Text of the Treatise in the seventh London edition. By H. 
Greening Esq., of Lincoln’s Inn. With Notes and additions, by 
John A. Dunlap and E. D. Ingraham Esqs., and additional Notes 
and References to later decisions. By J. C. Perkins Esq. Spring- 
field: G. & C. Merriam. 1944. 

American Criminal Trials. By Peleg W. Chandler. Vol. 2. 
Boston: C. C. Little & J. Brown. 1844. 

A Treatise on the Medical Jurisprudence of Insanity. By J. Ray, 
M. D., Superintendent of the Maine Insane Hospital. Second edi- 
tion, with additions. Boston: W. D. Ticknor & Co. 1844. 

Reports of Cases argued and determined in the Supreme Court of 
Errors, in the State of Connecticut ; prepared and published in pur- 
suance of a Statute Law of the State. By Thomas Day. Vol. 15. 
Hartford. 1844. 











